o. in City of Berkeley 


LEGAL DEPARTMENT 
2180 MILVIA STREET 
BERKELEY, CALIFORNIA 94704 (415) 644-6380 


August 18, 1982 


TO? BOARD OF ADJUSTMENTS 
FROM: NATALIE E. WEST, City Attorney 


SUBJECT: REGULATIONS IMPLEMENTING THE ELMWOOD COMMERCIAL 
RENT STABILIZATION AND EVICTION PROTECTION ORDINANCE 
(MEASURE I) 


In accordance with the time table and procedure adopted by the Board sub-committee 
on Measure I, enclosed are proposed regulations further defining allowable 
maintenance and operating expenses and capital improvements (Sections 530 and 

4 531 respectively). All but one of the remaining regulations establish the 
procedure by which petitions will be heard by the Board. A proposed form 
petition is attached. Finally, Section1351 is necessary to clarify an 
ambiguity in the ordinance regarding leases entered into between October 2, 1980 
and October 1, 1981, since Section 13(b) of the ordinance requires an immediate 
reduction in rent based upon the Consumer Price Index, but is silent as to ites 
when and how rent can be raised after such a reduction in rent. The proposed 
regulation would clarify this ambiguity by providing that future rent increases 
would be governed by the terms of the existing lease except that any such 
increases may not exceed the percentage increase in the Consumer Price Index 
for the period since the prior rent was established. 


Since the application of the ordinance to various leases has been a source of 
some confusion, below we attempt to further explain the issue: 


1. Units with leases executed after October 1, 1981 are subject to all the 
provisions of the ordinance, i.e., their present rent cannot exceed the 
base rent for the unit plus any "allowable adjustments" incurred since 
the date the base rent was established. 


2. Units with leases executed on or before October 1, 1981 are not subject 
to the ordinance until their leases expire except for leases under 
No. 3 below. 


3. Rental units with leases executed between October 2, 1980 and October 1, 
» 1981 will have their rents determined by the terms of the lease. However, 


Digitized by the Internet Archive 
in 2024 with funding from 
State of California and California State Library 


https://archive.org/details/C 124880170 


such rents will be "capped" by increases in the Consumer Price Index 
for the corresponding period. 


This application of the ordinanceto existing leases is illustrated graphically 
below: 


Today Leases executed 
during this 
June 8 period are 
(passage and subject to the 
effective Ordinances £i.e.7 
date of base rent 
ordinance) allowable 
adjustments. 


October 2, 1981 


October 1, 1981 


Leases executed 
during this 
period only 
subject to 
CPiacan. 


October 2, 1980 


October 1, 1980 
Leases executed 
during this period 
are not subject 
to the ordinance 
until lease expires. 


(The graph moves forward through time as you go up vertically) 


A cumulative index of all regulations submitted to the Board for issuance as 
proposed regulations is attached, preceding the proposed regulations themselves. 


Recommendation 
It is recommended that the Board adopt the attached resolution which: 
1. Formally issues the attached regulations of the Board; 


2. Invites written public comments to be filed with ‘the Legal Department on 
or before September 134 1982 at 4:30 PM; and 


3. Requires that the attached Public Notice of the regulations be published 
in the Berkeley Gazette. 


This term is defined by the ordinance as the All Items Consumer Price Index 
for All Urban Consumers, San Francisco-Oakland, California as published by 
the United States Department of Labor, Bureau of Labor Statistics. It is 
published monthly and will be available at the Berkeley Public Library. 
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BOARD OF ADJUSTMENT RESOLUTION ISSUING PROPOSED 

REGULATIONS IMPLEMENTING ORDINANCE NO. 5468-N.S. 

THE ELMWOOD COMMERCIAL RENT STABILIZATION AND 
EVICTION PROTECTION ORDINANCE 

WHEREAS, the Board of Adjustments is charged with 
implementing the provisions of City of Berkeley Ordinance 
No. 5468-N.S., the Elmwood Commercial Rent Stabilization 
and Eviction Protection Ordinance; and 

WHEREAS, the Board of Adjustments may issue rules 
and regulations to discharge its responsibilities under 
the ordinance. 

NOW, THEREFORE, Be It Resolved by the Board of Adjust- 
ments of the City of Berkeley as follows: 

1. The attached regulation sections are hereby 
issued as proposed regulations; 

2. Public comments are hereby invited but must be in 
writing and must be received by the Legal Department on or 
before September 13, 1982, at 4:30 p.m. in order to be 

So 
considered; 
3. The attached Public Notice of these proposed regula- 


tions must be published in the Berkeley Gazette. 
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CUMULATIVE INDEX OF PROPOSED REGISTRATIONS ISSUED 
(August 23, 1982) 


Date Issued Section No. Subject 

8/9/82 400 Definitions 

S7/257 52 S30 Maintenance and Operating Expenses 

8/23/82 SIC Capital Improvements and Attached 
Amortization Schedule 

8/9/82 571 Notice of Prevailing Rent 

3/97 62 oy 2 Notice to New Tenants 

8/9/82 573 Notice of Rent Increases/ 
Allowable Adjustments 

By 25/52 850 Right to Petition 

8/23/82 851 Time to Petition 

8/23/32 852 Filing of Petitions 

8/23/82 853 Subpoenas 

8/23/82 854 Hearing By Board 

8/237 82 S55 Disqualification of Interested 
Board Member 

8/23/82 856. Evidence 

8/23/82 Shs ig Conduct of Hearing 

S/ 25/02 858 Decision by the Board 

8/23/82 859 Hearing Record 

8/23/82 i bye poy Existing Leases 
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Section 530 - Maintenance and Operation Expenses 
a renee nee ee eee eee it APCS SS a 


(a) 


Maintenance and operating shall include all reasonable 


maintenance and operating expanes except as provided in 


Sub-section (b) below. 


Maintenance and operating expenses shall not include the 


following: 


(1) 


(3) 


avoidable expense increases since the end of the 
period used for determining base rent or since the 
last allowable adjustment, whichever is later; 
mortgage principal or interest charges on a loan 
where such increased charges result from a larger 
loan being taken on the property (as contrasted 

with increased charges resulting from increases in 
prevailing rates of interest), whether due to re- 
financing by the landlord or purchase financing 

by a new landlord; 

any penalties, fees, damages, or interest assessed or 
awarded for violation of the Ordinance or these 
regulations; 

legal, accounting or filing fees or other costs incurred 
in connection with any Board of Adjustments pro- 
ceeding or any court action brought pursuant to the 
ordinance; 

Organization or association dues or fees; 

legal or other costs for any evictions; 

depreciation of the property; 

expenses for which the landlord has been reimbursed by 


any security deposit, insurance settlement, judgment for 
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Section 530 - continued 


damages, agreed upon payments, or any other method. 

(c) Any non-recurring expense shall be amortized over a reasonable 
period of time, to allow the expense to be recovered during 
that period. After that time, the rent ceiling shall auto- 
matically be adjusted downward by the amount of the upward 


) 
rent ceiling adjustment attributable to that expense. 
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Section 531 - Capital Improvements 
a) Purpose. The purpose of this Section is to ensure that the 


costs of capital improvements are amortized over a reasonable 
period of time and are paid for by all tenants who benefit 
from them. 

b) Capital Improvement. A capital improvement shall be any improve- 
ment to a unit or property whichhas a useful life of more than 
one year and a direct cost of $100 or more per unit affected. 

c) Policy..The.rent ceilings.for a,unit or .property may be 
adjusted to reflect the amortized cost of planned or completed 
Capital improvements to the unit or property, where such 
capital improvements: 

(1) are necessary to bring the unit or property into 
compliance or maintain compliance with applicable 
local code requirements affecting health and 
safety, provided that in determining the cost of a 
capital improvement no consideration shall be 
given to any additional cost incurred for increased 
property damage and deterioration resulting from 
an unreasonable delay in the undertaking or com- 
pletion of any repair or improvement; or 

(2) are provided by the landlord in good faith to 
primarily benefit the tenant(s). There shall be 
a rebuttable presumption that a specific capital 
improvement is so provided if it has specifically 
been approved in writing by tenants in a majority 


of the units affected. 
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Section 531 - Continued 


d) Amortized Cost. The annual amortized cost of a capital 
improvement shall be calculated according to the following 
formula: the reasonable cost of the capital improvement, 
plus the cost of financing, divided by the appropriate 
amortization period for that improvement. 

e) Cost of Financing. The cost of financing a capital improve- 
ment shall be the actual and reasonable amount of interest 
and other charges paid to the lender in connection with a 
loan taken to finance the capital improvement. 

£) Imputed Financing. If a landlord has financed the capital 
improvement with her/his own funds, and the improvement costs 
at least $1000, or at least $250 per unit affected, the Cost 
of Financing shall be deemed to be the amount of financing 
costs the landlord would have incurred had the landlord 
financed the capital improvement with a three year loan (or 
a loan for the period of the useful life of the improvement, 
whichever is less) at an interest rate equal to the average 
rate for 26-week U.S. Treasury Bills for the most recent 
calendar quarter preceding the filing of the petition. 

g) Amortization Schedule. The cost of a capital improvement 
shall be amortized according to a schedule to be established 
by the Board, unless there is a specific finding that a 
different time period is more appropriate in a particular 
instance. For capital improvements not listed in the 


schedule, the Board shall determine a reasonable amortization 


period. 
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Section 531 - Continued 


h) 


Future Improvements. In order to encourage necessary 


Capital improvements, a landlord may petition for an 
upward rent adjustment based upon the anticipated 

future cost of a capital improvement. If the adjustment 
is granted in whole or in part, it shall not take effect 
until the capital improvement is completed, and its 
actual cost and completion is documented to the Board. 
Adjustments under this subsection shall not be made for 


anticipated costs for ordinary repairs and maintenance. 
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BOARD OF ADJUSTMENTS 
CAPITAL IMPROVEMENTS 
AMORTIZATION SCHEDULES 


Pursuant to Board Regulation Section 531 the following 
Amortization Schedule is hereby established. The amortization 
periods in this schedule shall apply unless the Board makes a 
Specific finding that a different time period is more appropriate 


in”a particular instance. 


IMPROVEMENT YEARS 
Air Conditioner 10 
Appliances 
Dishwasher 5 
Dryer 7 
Fans 10 
Garbage Disposal 5 
Refrigerator 10 
Stove 10 
Washing Machine fj 
Water Heater 5 
Cabinets 10 
Carpentry 10 
Ceiling 10 
Doorbells 10 
Doors 10 
Dumpster 10 
Electrical (light) fixtures 10 
Electrical wiring 15 
Elevator 5 
Fencing 10 
Fire Alarm System/Smoke Detector 5 
Fire Escape 10 
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Page 2 


IMPROVEMENT 
Flooring 
Hardwood 
Linoleum 
Tile 
Carpet 


Foundation 


Furniture (bed, table chair, bureau, 


couch) 
Gates 


Gutters, downspouts 


Heating (gas, electric, central system) 
Insulation, weather-stripping 


Landscaping (planting, sprinklers) 


Locks 
Mailboxes 
Masonry 


Plumbing - fixtures 
pipes 


Painting 

Patio, porch, deck 

Pump (sump) 

Paving (asphalt, cement) 
Plastering 

Roofing 

Security system, intercom 
Siding 

Solar energy equipment 
Stairs, steps 


Wallpaper 


10 


10 
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Page 3 : i 


IMPROVEMENT YEARS 


Walls 10 


Windows 5 


850 - Right to Petition 
Any landlord, tenant, interested party or neighborhood 
organization may petition the Board of Adjustments for 
resolution of any dispute, or question concerning the 
application or interpretation of the ordinance, provided 
however that the Board of Adjustments shall not re-hear 
cases involving the application of the ordinance to 
particular facts unless it is established that the 
parties to the prior hearing on these issues failed to 
make a good faith attempt to raise all the relevant 
facts and considerations at the prior hearing or that 


other good cause exists for such a re-hearinga. 
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Section 85l - Time to Petition 


(a) A petition to determine the validity of a particular rent 
charged shall be filed within 60 days of: 
(1) the written notice of a rent increase, 
required by Section 573 if the petition 
seeks a determination as to the validity of 
the increase; or 
(ii) the written notice of the prevailing rent 
required by Section 572 if the petition 
seeks a determination of the validity of 
the rent charged at the time the ordinance 
became effective; or 
(iii) the written notice to a new tenant required 
by Section 572 if the petition seeks a 
determination as to the validity of the rent 
charged such a tenant. 
(b>) The time within which an interested party or neighborhood 
organization may petition the Board shall be 60 days from 
when copies of notices required by Sections 571, 572 or 


573 were filed with the Board. 
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Section 852 - Filing of Petitions 


(a) 


A person seeking a determination from the Board of Adjust- 
mMents as to the validity of rent charged or proposed to be 
charged shall complete a petition on forms provided by the 
Board of Adjustments to which shall be attached all support- 


ing documents to be relied on by the petitioner at the 


hearing. An original and ten copies of the petition and 


attachments shall be filed with the Board of Adjustments along 
with a declaration under penalty of perjury that a copy of 

the petition and attachments was served on each adverse party 
by certified mail and the filing fee set by the Board. In 

the case of a landlord petition, the tenant of each affected 
unit shall be deemed the adverse party. In the case of a 
tenant petition, the landlord of the affected unit shall be 
deemed the adverse party. In the case of a petition by an 
interested party or neighborhood organization, both the land- 
lord and the tenant of the affected unit shall be deemed the 
adverse party. A copy of the proof of service shall be 
attached to the copy of the petition mailed to the adverse 
party. 

Within 30 days of the date of the mailing of such a notice the 
adverse party shall file a response to the petition to which 
shall be attached all supporting documents to be relied on at 
the hearing by the respondent. An original and 10 copies of 
the response shall be filed with the Board of Adjustments 

along with a declaration under penalty of perjury that a copy 
of the response and attachments was served on the party filing 
the petition. 
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“) Section 852 - (Continued) 


Ge8) Within 30 days of receipt of a satisfactorily completed 


petition and response, the case shall be set for hearing. 
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CITY OF BERKELEY 


ELMWOOD COMMERCIAL RENT (LOGO) 
STABILIZATION AND EVICTION 

PROTECTION PROGRAM 

2180 Milvia Street 

Berkeley, California 94704 

644-6 


FOR STAFF USE ONLY 
Date Filed: 


APPEAL/REVLEW OF 
PREVAILING RENT 
(Form No.. ) 


big 8 


This petition is to appeal/review a rent level at the following property: 


meee 


Petitioner is 


A.-  } ‘enant 


(name 
(mailing address if different from above) 


B. [ ] Owner/Manager 
(name) 


(mailing address if differnt from above) 


Cc. [ ] Interested Party 
(name) 


(mailing address) 


I have an interest in the rents which prevail at 
this commercial unit because: 
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LV. 


This appeal/review concerns a rental unit: 


AS) 


Bag Lo] 


De hd 


for which there is no existing lease. 


which is subject to an existing lease which was executed on 
or after October 2, 1981 and thus the unit is subject to 
provisions of the ordinance regarding base rent and allowable 
adjustments. 


which is subject to a lease which was executed on or before 
October 1, 1980 and thus is not subject to the rent limits 
of the ordinance until the base rent expires. 


which is subject to a lease executed between October 2, 1980 
and October 1, 1981 and thus, the rents which can be charged 
under the lease, cannot exceed certain ceilings which are 
tied to the Consumer Price Index. (Fill out Question 

if you checked the box. 


Other (explain) 
—_—$—- > 2 
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This petition is being filed to appeal/review: 


a! 


a notice of prevailing rent, which was served on the tenant by: 


1. [ ] personal delivery on 
date 
Zoe lial weertified, mail on. 
date 
and filed with the Board on 
date 


a notice of rent increase which was served on the tenant by: 


1. [ ] personal delivery on 
date 


2.0 slinlipeCerti£ied mail on 


date 
and filed with the Board on 
date 


a notice to a new tenant which was served on the tenant by: 


1. [ ] personal delivery on 
date 


2. > pPy* certified *mativon 


date 


3. [ ] the new tenant executed the lease on 


COPIES OF THESE NOTICES MUST BE ATTACHED TO PETITION 
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VI. 


D. [ ] Other (explain) 
re 
: 
Se ee een re 
The questions to be resolved on this appeal/review are; 


A. [ ] whether the base rent for a unit was properly computed. 
(Fill out Section VI if you check this box) 


B. [ ] whether the difference between the base rent and the prevailing 
rent constitutes an allowable adjustment. 
(Fill out Section VII if you checked this box) 


C. [ ] whether a rent increase is based on allowable adjustments. 
(Fill out Section VII if you checked this box) 


D. [ ] whether rent levels authorized by a lease executed between 
October 2, 1980 and October 1, 1981 were properly limited to 
corresponding increases in the Consumer Price Index. 

(Fill in Section VIII if you checked this box) 


Base Rent (Fill this section out only if your appeal/review relates to the 
way in which base rent was computed, i.e. you checked IV(A) above) 


The amount of the base rent according to the notice served on the tenant 


is $ per - Lt was 
ca a a eee 
(time period - e.g. month) 


computed by the following method: 
A. [ ] Rent in effect on October 1, 1981. (Section 5(b)) 


B. [ ] Last rent under lease in effect on October 1, 1981 which called 
for varying rent levels (e.g. rents escalating with Consumer 
Price Index) (Section 5(b)(i)). 


C. [ ] Gross sales method. (Section SUD at ))) 


D. [ ] Rent had not been raised for years prior to June 8, 1982 
and therefore the base rent was increased by 5% for each year of 
no increase for a total increase of 1S Stop 3) 
(Section 5(b) (iii). 


E. [ ] Other (explain) 
eeeeeeeeeSeSSeSeeeeSFsFsFseseseseF 
: 
ng ee 
This appeal/review covers the manner in which base rent is set and the 
issues are described below: 
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aly i Allowable Adjustments (Fill in this section only if your appeal/review 
relates to whether a rent increase or rent 
i excess over base rent is an allowable adjustment) 


The question to be resolved on this appeal/review relates to: 


A. [ ] whether the amount by which the prevailing rent exceeds the 
base rent is an allowable adjustment. 


B. [ ] whether the amount by which the new rent exceeds the old rent 
prior to the rent increase constitutes an allowable adjustment. 
(If you checked VII A or B, answer the following questions) 


1. [ ] the present rent at the unit is $ 
per : 


2. [J] the base rent is $ per 
was established for the period ending 


3. [ ] the rent has been increased to $ 
per effective 


from $ per gake the 


old rent, which was established on 
A date 


"Py 4. [ ] The Board is asked to resolve questions relating 
to the following issues under the following 
section of the ordinance. 


a. [ ] increases in maintenance and operating 
expenses: (explain issue) 


b. [ ] increases in property taxes and/or fees 
in connection with the property (explain 
issue) 


c. [ ] increased costs for capital improvements 
(explain issue) 
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d. [ ] increases in allowable 
financing costs (explain issue) 


_--_—————————————— 


e. [ ] the manner in which the cost was allocated 
to the unit (explain issue) 


Leases between October 2, 1980 and October bes, © abekeyal 
er earn eon ge Oe LOUE TL siek 20. 


(Fill this section out only if your appeal/review relates to whether rent 
levels under a lease executed between October 2, 1980 and October 1, 1981 
were limited to increases in the Consumer Price Index. ) 


A. Date lease executed: 
Fa al Sc Ne a 5 TO ed 
B. Present rent: (date erste 


C. Last rent prior to execution of lease: (date established ) 


$ cS ee od eee ee 
D. Difference between B & C: $ fe 


E. 4% increase (B-Cx100) bs og 
Cc ace caesar eS 


F. % increase in Consumer Price Index* for period between date of 
B & date of C = vi 


G. Difference between F & E = o/s 


H. Correct rent =C + (C x G) = + 


(Use All Items Consumer Price Index for All Consumer; SF-Oakland, CA; 
indicate index number for closest publication date. This index is 
published every month for the SF-Oakland Metropolitan Area and is 
available at the Reference Desk of the Berkeley Main Library - 644-6648) 
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ATTACHED TO THIS PETITION ARE ALL SUPPORTING DOCUMENTS AND 
NOTICES RELEVANT TO THIS PETITION AND A DECLARATION UNDER 
PENALTY OF PERJURY THAT THE ADVERSE PARTY WAS SERVED. I 
UNDERSTAND THAT I WILL NOT BE ABLE TO INTRODUCE DOCUMENTS 
AT THE HEARING AND THAT I COULD HAVE SUBPOENAED ANY 
DOCUMENTS TO WHICH I DID NOT OTHERWISE HAVE ACCESS. 


Dated: 
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Section 853 - Subpoenas 

The Board may by subpoena, issued by its staff under its name, require 

either party or other person to provide any books, records, papers, or 

other evidence deemed relevant to the petition or that any witness 
appear and testify. Application for a subpoena for records may be 
made prior to the filing of a petition but, in any event, must be 

Supported by a declaration under penalty of perjury which states all 

of the following: 

(1) a description of the documents sought; 

(2) the contents of the documents sought and the manner in which are 
are relevant to a pending or prospective petition before the 
Board; and 

(3) if a petition has not yet been filed, that the documents are 


Necessary sco, theeriling of the petition- 
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Section 854 - Hearing By Board 

All hearings shall be conducted by the Board of Adjustments 

Sitting en banc, which shall have the following powers: 

(a) to administer oaths and affirmations; 

(b) to grant requests for subpoenas and to order the 
production of evidence; 

(c) to rule upon offers of proof and receive evidence; 

(d) to regulate the course of the hearing and rule upon 
requests for continuances; 

(e) to call, examine, and cross-examine witnesses, and to 
introduce evidence into the record; 

(f) to make and file decisions on petitions in accordance 
with this Chapter; 

(g) to take any other action that is authorized by this 


Chapter. 


ne ee as (ine ind te, ob i 
A 7 
: an tat> mide elt me eal 54s: 
Vest bos sider vApe(niake r= iz 
sts ‘ rene BA® Gs asondy© meevved) sais Ae 


:@rinal ae = 23 ZA. 
i ie Sve 66e> Gee toon &> is oe 
i 
7 ) Suva’ ia Zntaras ets 2a 7 : ; = 7 
- S Ss 
a ne 7 ‘ 
Oe _s ; 
rt Sass ¢t £5 Sb s-eenes & 4 .o, , + Lo , ié 
tfrapees oly ag i a ¢ i 
vise af hah siran : 2 ail 
- ee 7 7B a na Ss —— a Ty) , = ‘4 716 ! 


Ld: GS SP. aes 4h Sat? aogst@ yet vee w4ed 2! 


Le Section 855 - Disqualification of Interested Board Member 


(a) 


(b) 


Cc) 


No member of the Board of Adjustments shall take part in 
any hearing on a petition in which she/he has a personal 
financial interest in the outcome (such as being the 
landlord of or a tenant residing in, the property that 

is involved in the petition), or a personal bias for/ 
against any party. 

Board members shall disclose to all parties any prior 
communications with a party concerning the subject of 

the petition as well as any possible or apparent personal 
Financial interest or personal bias. 

Any Board member may disqualify himself or herself at any 
time. In addition, any party may file a written request 
for disqualification, stating the grounds with the Board 
Chairperson at least 72 hours prior to the hearing. Any 
such request shall be ruled upon prior to the taking of 


any evidence at the hearing. 
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Section 856 - Evidence 
dlc ce ta dN AE elk ene ASAE 


The Board need not conduct the hearing according to the technical 
rules of evidence. Any relevant evidence may be considered 

if it is the sort of evidence on which responsible persons 

are accustomed to rely in the conduct of serious affairs’, 
regardless of any common law or Statutory rule which might exclude 
such evidence in court proceedings provided however that the 
decision of the Board as to a material issue of fact may not 


be based solely on inadmissible hearsay. 
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Section 857 - Conduct of Hearing 


(a) The party with the burden of proof on the issues to be 
determined shall be required to present his or her case 
first irrespective of whether such party was the 
petitioner. 

(b) Each party shall have the right to present testimony and 
to confront and cross-examine adverse witnesses. 

(ce) No new documentary evidence shall be presented at the time 
of the hearing except upon a showing of good cause, and 
upon the granting of a continuance to the adverse party 


for a reasonable time if requested. 


oe ky 5 aa | 
Ge 4 1¢ <h8 ttpagaq rey ne 


rigs > Tm y adic : svfveg dorus ges) ; 


; suntid's £42 S 


vf 1 os be Si. LCsee Ys. se ig? 
| A633 eekilve - Lan sa5 dnatirce O° 
s 2B + ae tan es yea i ’ 
. » se. Sores ro eres: Ar teas!) easel 
“ >» 4 . a. Ss 30241) See? Sele 
=$05— 299 “Si =a?) ou ar 


Section 858 - Decision by the Board 


(a) 


(b) 


(c) 


The decision of the Board shall be in writing and shall 
be rendered within 45 days of the date of the hearing 
and shall be mailed to the parties. 


If the Board finds a rent level to be in excess of the 


limits imposed by the ordinance, it shall adjust the rent 


downwards effective 30 days from the date of the mailing 

of the notice. Such adjustment shall provide for and 
schedule reimbursement to the tenant for any overpayments 
in rent. 

The decision of the Board shall be final and binding within 
30 days of the date it is mailed but may be reviewed by a 
court of competent jurisdiction pursuant to Code of Civil 


Procedure Section 1094.5. 
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Section 859 - Hearing Record 


The hearing before the Board shall be tape recorded. The tape 
recording shall be transcribed upon the request of any party who 
posts in advance the estimated cost of the transcription. Either 
party, may provide, at his or her own expense, a reporter to trans- 
cribe the hearing. The official record of the hearing shall include 
the petition, the response thereto, the decision of the Board and 


a Cranscript ofether hearing. 
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section 1351 - Existing Leases 

(a) Rent in rental units with leases executed on or before 
October 1, 1981 shall have their rent governed by the 
terms of the lease until they expire except as provided 
in sub-section (b) below. 

(b) Leases executed on or after October 2, 1980 up to and in- 
cluding October 1, 1981 shall be subject to the following 
Jamitations< 
(i) if the difference between the rent at the time this 

regulation becomes effective and the last rent in 

effect prior to the execution of the lease exceeds 

the increase in the Consumer Price Index for the 

period from the date the prior rent was established 

and the present time, the rent will be reduced to 

the amount of the prior rent plus such percentage increase 


in the Consumer Price Index. 


ana) thereafter the rental unit subject to such lease shall 
have its rent governed by the terms of the lease, pro- 
vided however that any increase in rent authorized by 
the lease over a specific period shall not exceed the 
increase in the Consumer Price Index for the correspond- 


ing period. 
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PUBLIC NOTICE 


The Board of Adjustments has issued proposed regulations 
which define allowable maintenance and operating expenses and 
capital improvements, establish certain ceilings on rents 
authorized by leases executed between October 2, 1980 and 
October 1, 1981 and establish procedures for considering 
petitions. Copies of the regulations may be obtained from the 
Legal Department, 2180 Milvia Street, Fifth Floor, Berkeley, 
California. Public comments on the proposed regulations must 
be in writing and must be received in the Legal Department 
by 4:30 pem. .on) September 13,°1982, in order to be considered. 
If you have questions, you may call the City Manager's Office, 


644-6580, during business hours. 
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City of Berkeley 


LEGAL DEPARTMENT 
2180 MILVIA STREET 
BERKELEY, CALIFORNIA 94704 (415) 644-6380 


September 23, 1982 


TO? Board of Adjustments 
From: NATALIE E. WEST, City Attorney 


Subject: ADOPTION OF REGULATIONS IMPLEMENTING THE ELMWOOD 
COMMERCIAL RENT STABILIZATION AND EVICTION PROTECTION 


ORDTNANGR PTE ore ER MN EROLECTION 
ORDINANCE ("MEASURE I'') AS REVISED AFTER PUBLIC COMMENT 


Tie PURPOSE OF BOARD OF ADJUSTMENTS SPECIAL MEETING 
——— ee SPECIAL MEETING 


The special meeting of the Board of Adjustments set for September 29-1962 
has been called to adopt regulations implementating Measure I. Two sets of 
Proposed regulations were issued on August 9, and 23, 1982, respectively, and 
written public comments were solicited. The regulations attached to this 
memorandum, (Exhibit "F") have been revised in light of public comment and new 
concerns which came to light in the course of drafting both the regulations and 
various forms. These are discussed in another section, below. 


IIT. BACKGROUND 


Under Measure I the Board of Adjustments is charged with developing regulations 
which establish procedures for resolving disputes concerning the application of the 
ordinance and standards to apply in resolving these disputes. These disputes can 
be said to faill into two major categories which are briefly described below: 


(A) Maintenance of Net Operating Income (or "MNOI")Disputes. In essence 
the ordinance follows an approach which allows a landlord to maintain 
his or her net operating income in the base rent period. In other 
words, a landlord may raise rent only if, and to the extent, his or 
her costs go up since the end of the period used for calculating base 
rent. These increases in periodic costs are called "allowable adjust- 
ments". The manner of calculating base rent will vary based on the 
type of landlord tenant relationship. In the case of a lease entered 
into on January 1, 1981 which expires on December 1, 1982, the base 
rent will be the last rent authorized by that lease and increases in 
rent after December 1, 1982 will have to be based on increases in 
periodic costs incurred after that date. A more detailed description 
of the application of the ordinance to leases is set out in another 
section of this memorandum. 
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TLL: 


(B) Disputes Over Whether The Landlord Is Receiving A Reasonable Rate of 
Return. 


The ordinance also requires the Board of Adjustments to issue regulations 
which permit a landlord to obtain an "extraordinary rent increase" if the 
MNOI approach does not result in giving him or her a constitutionally 
sufficient "fair and reasonable rate of return on investment." One major 
difference between "extraordinary rent increases" and "allowable adjustments" 
is that the landlord must seek the permission of the Board prior to 
imposing the former. In the latter case, the ordinance relies on the 
ability of the tenant to challenge a particular increase by virtue of 
detailed notice to ensure that the rent levels charged are legally permissible. 


Developing regulations in the area of fair and reasonable rate of 
return is a difficult and lengthy process. Thus, it was determined by the 
Board of Adjustments' sub-committee on Measure I that regulations in 
the area of MNOL disputes should not await development of regulations 
on fair and reasonable rate of return. Thus, the regulations submitted for 
adoption by the Board related only to disputes in area (A) above. 


THE APPLICATION OF THE ORDINANCE TO LEASES 
EE REENANGE 10) LEASES 


The ordinance treats leases in three different ways based upon when the 


leases were executed. Rents under leases executed most recently are subject to 
the most stringent regulation. This application is illustrated graphically 
below. 


period are subject to the 


Today ) Leases executed during this 
) 
) ordinance, f.e. the rent 


June 8 (passage and effective 

date of ordinance) ) charged cannot exceed the 
) base rent plus allowable 
) 


October 2, 1981 adjustments. 


October 1, 1981 Leases executed during this 
period are only subject to 
CPI cap on the rents 


authorized by the lease. 


here 


October 2, 1980 


October 1, 1980 Leases executed during this 
period do not have their 

rents regulated by the ordinance 
until the lease expires or 

until any renewal lease expires, 
if the parties have a right to 


renew. 


herve 


Year 1 


(The graph moves forward through time as you go up vertically. 
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IV. THE PROCESS OF ISSUING REGULATIONS. 


The regulations submitted for final adoption were developed in the 
following manner: 


Step 1: A draft developed by staff was submitted to the Board of 
Adjustments Sub-Committee on Measure I ("Sub-Committee"). 


Step 2: The draft as revised after comments by the Sub-Committee 
was submitted to the Board of Adjustments ("Board") for 
issuance as proposed regulations. 


Step 3: The Board issues proposed regulations and invites written 
public comment within two weeks. The public is notified 
by publication and by postcards. 


Step 4: The staff revisions of the regulations are submitted to the 
Sub-Committee along with a copy of the written public comments 
received. 


Step 5: The regulations as revised after comments by the Sub-Committee 
are submitted to Board for final adoption at public hearing. 
The public is notified by publication and postcard of the time 
and place of the hearing and of the fact that the copies of the 
staff report will be available at city offices, the main 
library and the Claremont branch library. 


Vi THE REVISED REGULATIONS 


An analysis of the public comments received and the extent to which these 
comments were incorporated is attached to this memorandum as "Exhibit E". The 
copy of the comments received are attached as Exhibits "B" (letter from Walter 
Wright dated 8/23/82 in response to issuance of proposed regulations 400, 571, 
572, and 573) and "D" (letter from Walter Wright and Harold Brandel dated 
9/7/82 in response to issuance of remaining proposed regulations on 8/23/82). 
The letter from Manuela Scott dated 8/25/82 responding to Mr. Wright's letter 
of 8/23/82 is attached as Exhibit "C". 


In addition to the changes described in the Analysis, (Exhibit "E") the other 
two major changes in the regulations are that the notices prescribed by the 
regulations are required to be given on the forms supplied by the Board which 
are far more detailed than the ones originally proposed. The rationale for 
this change was two-fold. Firstly, the Ordinance relies on a tenant to 
challenge illegal rent levels and thus, for the most part, it will be the 
tenant who petitions the Board for a hearing. In order for the issues at the 
hearing to be clearly defined, it is essential that the tenant receive adequate 
information in order to determine whether the rent charged is legally 
permissible. Secondly, since some the provisions of the ordinance are complex, 
the forms serve the purpose of assisting a landlord in determining whether the 
rent levels he or she proposes to charge are permissible. 


The other major change is to provide for an administrative order of rent roll- 
back in order to ensure that tenants who rely on Board regulations are not 
subjected to eviction for non-payment of rent. 
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V. RECOMMENDATION 


It is recommended that the Board adopt the attached resolution (Exhibit "A"') 
which would: 


(a) Adopt the attached regulations. 

(b) Set a petition filing fee of $100 for the first unit, and $20.00 
for each additional unit in the same building which will be reviewed at 
the end of six months. 

(c) Authorize the staff to make any changes in the forms attached which 


in their judgment are appropriate. 


NATALIE E. WEST 
City Attorney 


ay/| V\ AW 
MANUELA SCOTT 
Deputy City Attorney 
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BOARD OF ADJUSTMENT RESOLUTION ADOPTING REGULATIONS 
IMPLEMENTING ORDINANCE NO. 5468-N.S., THE ELMWOOD 
COMMERCIAL RENT STABILIZATION AND EVICTION PROTECTION 
ORDINANCE AND SETTING FILING FEES 
WHEREAS, the Board of Adjustments is charged with 
implementing the provisions of City of Berkeley Ordinance 
No. 5468-N.S., the Elmwood Commercial Rent Stabilization 
and Eviction Protection Ordinance; and 

WHEREAS, the Board of Adjustments may adopt rules 
and regulations to discharge its responsibilities under 
the ordinance. 

NOW, THEREFORE, Be It Resolved by the Board of Adjustments 
of the City of Berkeley as follows: 

1. The attached regulation sections are hereby adopted 
as regulations of the Board; 

2. A petition filing fee is hereby set at $100 for the 
first unit and $20 for each additional unit in the same 
building; 

3. The staff is hereby authorized to modify any forms 
required by the Board, if in its judgment such revisions 


are appropriate. 
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August 23, 1932 


Legal Department & 
City of Berkeley 

2180 Mievia Street 

Berkeley, California 94704 


Attention: Natalie E. West, City Attorney 
Ladies and Gentlemen: 


I am one of the owners of a building located at 
2900-2908 College Avenue, in what is known as the Elmwood 
District of Berkeley. I have reviewed the draft regulations 
implementing the Elmwood Commercial Rent Stabilization and 
Eviction Protection Ordinance issued under your memorandum 
to the Board of Adjustments dated August 5, 1982, and have 
Several comments, both specific and general. 


The ordinance itself is confusing and contradictory, 
and 1s subject to a wide variety of interpretations by 
various individuals - whether as government or private or 
public interests. These conflicting interpreations create 
additional delays and burdens prejudicial to the property 
Owner. : 


In general, we are concerned about what appears to 
be a haphazard procedure for preparing and adopting the 
regulations necessitated and required by the ordinance. 
Review and comment on the regulations in increments tends to 
lock-in certain assumptions regarding the meaning and rela- 
tionshipsofLscher various parts of the ordinance, without 
giving us adequate Opportunity to evaluate those assumptions. 


Also, the piece-meal review and adoption of regula- 
tions will require amendments to previously adopted regulations 
and contribute to the confusion and disorganization in the 
enforcement of the ordinance. It certainly does not contribute 
to clarification of the ordinance or how it will be enforced. 
Furthermore, ambiguous and incomplete regulations result in 
enormous delays and are prejudicial and burdensome to property 
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Legal Department 
Citys Oc Berkeley 
AUGUS tL 2 3a eh0S2 ee 


Owners. My comments on the Specific regulations in the 
remainder of this letter highlight this general problem. 


Specifically, the regulations presented for review 
raise the following questions and issues: 


1. The regulations do not meet the requirement of 
§8(b) of the Ordinance which calls for regulations "designed 
to assure prompt and fair resolution of disputes , si" 

2. The regulations do not establish a petition 
Procedure. The regulations Should at a minimum, address the 
following issues: 


a. Procedure for a filing a petition for 
adjustment by landlord or tenant, 


b. Qualifications for hearing examiner. 
Cc. Powers of the hearing examiner. 
d. A notice period for a hearing. 


ce tne sCOpe (Obra hearing (Who may participate, 
and under what rules of Order and evidence?) 


f. The maximum time period for a decision. 


g- Clarification of time period for judicial 
appeal. 


h. Effect of the decision on the rent increase/ 
decrease. 


al Confidentiality of information Supplied 
by parties to the nearing, 


definition! of "fair and reasonable return on investment," 
Yet, 16 those interpretations are incorrect, the property 
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Legal Department 
City of Berkeley 
AUGUStS 23,1 4962 Se 


owner is exposed to the possibility of punitive or triple 
damages for incorrect statements. This is patently unfair 
to the property owner. 


4. The regulations should permit the landlord to a 
petition for rental adjustment prior to making expenditures 
in order to determine whether the cost for those improvements 
Or additional services can be recouped by adjusted rent. 


5. The regulations should include a definition 
of and method for determining fair and reasonable return on 
investment.» seThissiceascriticalaportiontor, thenordmance, 
and without it, the regulations do not meet the requirements 
of Section 8(b) of the ordinance. 


Os Section 571(b): Does the use of the phrase 
"specified term" mean the same thing as "fixed term" in 
Section 13a of the ordinance? Also please note that Section 13 os 
of the Ordinance does not include "on or" with respect to ee 
"before October 1, 1981". ees 

ig Section 571(b) (iii): Is there a choice of 
method for computing the base rent on expiration of the 
lease? Is the statement by the landlord binding on the ,~ 
landlord or the tenant? 


8. Section 571(b) (iv)<" The first Tine of this 
section would read "or or after October 1, 1982". See 
Paragraph 6 above. 


oF Does the phrase "rent in effect" mean the 
rental terms of the lease as a whole or the actual amount 
being paid and on what basis? Does this provision contemplate 
a lease based on percentage rent? 


10. Section 572(a): Throughout this section, ae 
"previous" tenant should be distinguished from "prospective" 
Cenanc. 


ll. Section 571(c): How does the tenant know the 
base rent and the method by which the base rent was computed? 


Once again, it is extremely difficult to evaluate 
just a small portion of the regulations out of context. We 
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Legal Department 
City of Berkeley 
August, 23, 1982 4. 


urge you not to adopt the regulations in small bites, but to 
present us with a comprehensive set of regulations to evaluate. 


We hope that our comments will contribute to the 
adoption of regulations which will truly be helpful in 
assisting property owner and tenants to know their rights 
under the Ordinance. However, we do not intend these comments 
to waive any rights we may have to protest the Ordinance 
itself -- either its manner of adoption or its legality 
(either on its face or as applied to us or our property) - 

or the regulations as adopted or applied. 


Please contact me if you have any questions regarding 
my comments. 


Very truly yours, 


bdatti bt, 
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City of Berkeley 


- LEGAL DEPARTMENT 
2180 MILVIA STREET 
BERKELEY, CALIFORNIA 94704 (415) 644-6380 


August 25, 1982 


Mr. Walter Weight 

c/o Harold Brandel 

1933 Francisco Street 
Berkeley, California 947099 


Re: Comments received on Board of Adjustment 
Proposed regulations Sections 271, 572 and 573 


Dear Mr. Wright: 


you iade regarding Sections Dl boy 2 and 2/3, I have 
D considered the concerns you raised with respect to the 
time-table for adoption of the regulations and fing these 
concerns to have Substantial merit, 


Originally, we had anticipated the Process of issuing 
regulations to be far more lengthy than it has been in fact, 


awaiting adoption of Proposed standards and Procedures by 
the Board of Adjustments. As it turns out, two weeks after 
issuance of the Proposed regulations regarding notices to 
tenants, the Board of Adjustments was able to issue proposed 
regulations in all remaining substantive and procedural 
areas identified as needing regulation, with the exception 
Of petitions for "extraordinary rent increases", where the 
landlord feels that the application of the Ordinance would 
be unconstitutional, Because this latter area is the most 
difficult to regulate and because betitions for 


9 extraordinary rent increases, We Plan, however, to develop 
regulations on extraordinary rent increases as soon as 
Possible, 
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Walter Wright —2— August 25, 1982 


Although, as I have explained, when the ordinance was Piace 
passed it appeared that regulations requiring notices to 
tenants should be adopted as soon as possible in order to 
reduce uncertainty in the community, in light of the 
unanticipated speed with which the other substantive and 
Procedural regulations have been developed, there no longer 
appears to be any compelling reason to adopt the regulations 
regarding notice earlier than the remaining regulations 
issued last night by the Board of Adjustments. Moreover, in 
light of the comments made in your letter about some of the 
problems presented by this process, I intend to recommend to 
the Board Sub-Committee that it schedule final adoption of 
the regulations regarding notice for the same day as the 
remaining regulations issued by the Board of Adjustments 
last mighsh. sYourswidereceive notice of the date, time and 
Place of that meeting. I have enclosed for your review and 
comment a copy of the packet which went to the Board of 
Adjustments last night. The Proposed regulations issued by 
the Board are contained in this packet. Please note that 
the written comments must be received on or before September 
7, 1982 at 4:30 p.m. in the Legal Department. Of course, 
comments you have already made regarding notices to tenants 
Will be seriously considered by the staff and the Board of 
Adjustments Sub-committee prior to submission of the 
regulations to the Board of Adjustments for final adoption. 


Thank you once again for your comments. 
Very Truly. Yours, 

NATALIE E, WEST 

City Attorney 


By 

MANUELA SCOTT 
Attorney at Law 
MS: mb 


Enclosure 
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September 7, 1982 ATTORNEY 


City of Berkeley 

Legal Department 

2180 Milvia Street 
Berkeley, California 94704 


Re: Comments On Additional Proposed Regulations 
Implementing The Elmwood Commercial Rent 
Stabilization and Eviction Protection Ordinance 
a eee ee ee oO ECC UCLONSViGinance 


Ladies and Gentlemen: 


We have reviewed the additional proposed regulations 
received under your cover letter dated Auguste 257409 82* 
Although these regulations do attempt to establish a petition 
procedure, they raise a myriad of new questions and issues. 
We appreciate the fact that they were drafted in haste; 
nonetheless, we believe that all interested persons will be 
best served by thorough and well-written regulations. 


Generally, although these regulations purport to 
deal with "all remaining substantive and procedural areas 
identified as needing regulation, with the exception of 
petitions for ‘extraordinary rent increases'...", we do not 
find the regulations to be so broad in scope. For example 
the regulations contain no provision on the confidentiality 
of the property owner's financial information or the terms 


of the leases. 


In addition, we wish to reiterate our point that 
it is difficult to evaluate these regulations without knowing 
how the City will handle petitions for "extraordinary rent 
increases". We do not agree with you that this issue is 
Separate and distinct from the remainder of the regulations. 
Moreover, for many building owners these latter regulations 
will be the most crucial. Failure to consider and adopt the 
regulations in a comprehensive manner may commit us to 
certain assumptions which will ultimately be prejudicial to 
property owners. 
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City of Berkeley 
Legal Department ; 
September 7, 1982 Ze 


Furthermore, there are many new terms used in the 
Regulations and undefined. Other terms are not consistent 
with the Ordinance and with other portions of the Regulations. 
This adds to the ambiguous and confusing aspect of many of 
the Regulations. 


We have the following questions and comments on 
the Regulations in specific: 


Section 530 - Maintenance and Operation Expenses 


dee Subsection (a): Who determines what is 
"reasonable"? 


De Subsection (b)(1): What are "avoidable" 
expenses increases? 


<5 Do maintenance and operating ("operations"?) 
expenses include the costs of complying with the Ordinance 
(we do note the exception for costs incurred for violation 
of the Ordinance or regulations) ? 


4. Subsection (c): This entire provision seems 
extremely impractical. Also, where is the concept of "rent 
ceiling" first introduced and defined? 


Section 531 - Capital Improvements 

abe We question the authority of the Board to 
issue the Amortization Schedules. Most of the periods seem 
too {long 


On The Regulation is vague in many respects: 


a. Subsection (b): How is a "direct" cost 
per unit determined? 


Db: Subsection (c)(2): We object to the 
concept that capital improvements should be approved by 
the tenants. We believe this goes beyond the scope of 
the Ordinance. In any event, the Regulation does not 


EXHIBIT _O== 


igs oreetspAbecs 

6 -D7Oh)640) Gh} (U & 
“Sites at &* Git asjet 
eu AAiprs wis 


F a0 1 Sie 4q i> iz yetewes . = & 
( 9 2 
a [ , oS OE 
i 4 7 >e ort? ] » & - af s < | 
—<, Wrest > = = a 
mc € Ly s - ee ; ta) eae! é 
ra i! 
’ j 6 : 4 We a ¢h5 a) $470 06 
® 77 
Pre Nee"! eA“S sec POF enidhrede las 
_ f ¥ 
nia iJ Seis co vais whey bs ae Fo nvery sv GQitigy ara 
ine ade 1 igeyursut ete. 2a" GEM) Mi > @ OI GO 4g 
7 - van StAivee* +6 » 9 vi? oly 1¢% 


; a ‘ a) ie ow ie wit on) a § 0 , a4 g mans? 
i Ye, ' seat 7 ine | ait BI 7 a“ <OeLA io ie ca 
i697) ie Vite Ueearena 4% 4194 *.n44 


Sy?) 
or nee ceeit) te aA) yi Pstrd On 
7 Reyes +r 1d, IP rapssye' aed Hany 5 ‘ 
ree WE he Ss Sy Saal Sess ahe bel dng Sos KSI Guar: 
; : 


on _ _ _ 4 beet? 
wesk pet Wait ol Hee sauna o4. [ 
pad *Sepony? > a MS yh O2 aes 
a Le ke 


a 
te> ahet sea 
; : ri ee _ 
ieee Ee 
be wind : i? my oe 7 7 7 a a a , : 
wal | ms - 
= ll ern 


CLEVIOE Berkeley 
Legal Department 
September 7, 1982 Sie 


establish when or how this approval should be sought. 
Does any presumption arise if the landlord does not 
obtain the approval of the tenants? Often long-term 
"unglamorous" improvements are not perceived by tenants 
to be in their best interest because they may have an 
extremely short-term point of view. 


rol Section (d): Who is going to make the 
determination of the "reasonable cost" Ofscaprtal 
improvements? 


ds What af the property owner's long term 
lender requires a refinancing of the property in order 
to finance, capital improvements, c.f., a loan may 
PEOhLD it Pa subordinate: ion # tile «thie lan exception to 
the other provisions of the Ordinance and the Regulations? 


e. Section (g): On what basis will the 
Board establish the ammortization schedule for the 
ammortization period for improvements not listed on the 
schedule? 5 


Section 850 - Right To Petition 
ee ee ee Or Pee a om 


ies How -does an "interested party” establish its 
identity? How is "interest" defined and when is it determined? 
Can interested parties "intervene"? Does this Regulation 
envision a procedure by which the interested party may 
reopen a decision in which it has a "interest" but in which 
it has not previously participated? This seems highly 
prejudicial to the parties who participated in the original 


decision process. 
Section 851 - Time to Petition 
eee ee OF Pee Leon. 


aL The time to petition is very unclear. Section 
851 sets up time limits.and rulesiof order which are incon- 
Sistent with Section 11 of the Ordinance. In fact, we are 
not sure what Section 11 of the Ordinance is about; there 
are no regulations amplifying it. For example, Section 
l1l(c) envisions that Only after a tenant fails to bring a 
"civil or administrative’ action within 120 days of any 
violation of this Ordinance" can a third party or therCcity 
bring an action. Regulation 851 does not follow this sequence 
Or these time limits at all. 


Ze Is there going to be any provison for consoli- 
dation? Or will each petition be heard separately? 
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Section 852 - Pelnoee et Les Ong 


Aes Is the use of the words "person" and "peti- 
tioner" meant to be synonomous? 


2K The Regulations are inconsistent and incomplete 
regarding subpoenas. Page 6 of the form following Regulation 
852 contemplates that all documents to be introduced in 
evidence be attached to the petition. However Regulation 
Section 854 seems to allow the issuance of subpoenas to 
produce documents after the filing of the petition. Which 
is correct? Also, the subpoena procedures themselves need 
Further clarification. 

3: Why should the tenant be considered an adverse 
party simply because it does not file a petition? The 
Regulations seem to presume that any interested party or 
neighborhood organization will only be acting in some position 
adverse to that of the landlord. We recommend that the 
identification of parties as "interested" or "adverse" be 
based solely on the substance of their position with respect 
to the petition. 


4. Is there any penalty or default if the tenant 
does not file a response to a third party petition under 
Subsection (b)? : 


aye Does Subsection (c) mean that the case shall 
be set for hearing within thirty days of the completed 
petition and response? If so, it is not very clearly written. 


6. The enclosed form does not have a comparable 
identification for a neighborhood organization. Also, does 
the neighborhood organization have an automatic right to 
intervene or must it also show an "interest"? Does the 
Board determine whether an interest is sufficient to give 
rise to the right of intervention? Also note that in Section 
VIB the use of the language "varying rent levels" is not the 
same language as used in Section 5(b) (i). In Section VII 
the term "prevailing rent" is not established as of a definite 
period in time. Does "new rent" equal "prevailing rent"? 


es Subsection B.3. needs punctuation anda 
rewrite. Does Section XIII apply to any lease or just term 
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leases? And, the final paragraph regarding subpoenas is 
inconsistent with respect to the time as to which subpoenas 
may issue. Does the pronoun "I" refer to "petitioner" or 
nBOAGGE.S 


Section 853 - Subpoenas 


See comments above. This appears to be completely 
contrary to the declaration on the last page of the petition 
form which indicates that at the time the petition is filed 
all subpoenas must have been issued and all documents attached 
to the petition. 


Section 854 - Hearing By The Board 
ee Does this Section override Section 8(c) of 


the Ordinance which contemplates that the Board can delegate 
the hearing powers to one or more members or to a hearing 
officer? 


2%, From whom do the "requests" in Subsection (b) 
come; from =the petitioner? At the time of hearing? 


a6 Will the parties to the petition hearing (as 
opposed to the Board) have the right to call, examine and 
cross-examine witnesses and to introduce evidence into the 
record? 


Section 856 - Evidence 
a We believe that the standard for admission of 


evidence is far too subjective to be fair or reliable. 


oa Who will have the power and expertise to 
determine whether something is a "material issue of fact" or 
"inadmissible hearsay". Who will make these evidentiary 


determinations, which really are from the technical rules of 
evidence? Will it be by Board vote? Will there be a 

lawyer present? We believe that it is prejudicial to the 
parties to the hearing to have issues of evidence decided by 
the City Attorney's office, which is not a neutral arbiter 
but an advocate for one of the parties to the hearing, c.f. 
the City of Berkeley. ad 


EXHIBIT eee 
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Section 857 - Conduct of Hearing 
ee OC Or nearing 


ine How is the "burden of proof on the issues" to 
be determined? 


2. What if there is more than one issue with 
different burdens placed on each party? 


Se What if there are several parties? 


Ay Once again, the reference to documentary 
evidence is inconsistent throughout the Regulations. 


Section 858 - Decision By The Board 
a ee One Py ee board 


as Subsection (c) does not Clearly establish a 
date on which the Board's decision shall be final and binding. 
Do you mean to say "on" the thirtieth day rather than "within 
thirty days"? Or, will the decision itself set a date on 
which it will be final? 


Section 859 - Hearing Record 
pee ee LNG NCCOEG 


We believe that all of the documents which are 
part of the petition proceeding and which have been accepted 
into evidence by the Board should be part of the hearing 
record. Also, to the extent that offers of proof are made 
in the hearing process, those offers should be included as 
part of the record. 


In summary, we appreciate the hard work that has 
been done by the Legal Department, but we still find that 
these Regulations are incomplete and confusing. Terms are 
used inconsistently and without definition, the procedures 
for many of the regulations are still vague and the standards 
for many Board decision still undefined. I am- Sure you can 
appreciate the difficult problems that these problems raise 
for property owners and tenants alike. We urge you to spend 
more time, consideration and thought with respect to the 
adoption of these Regulations. 


We look forward to the next draft. 


Sincerely, 
4) 


iy Fuge 91 
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ANALYSIS OF WRITTEN COMMENTS RECEIVED 


Nature of Comment 


Explanation 


Letter from Walter Wright dated 
8/23/82 


1. All regulations should be adopted 
simultaneously. 


All regulations except for those on "reasonable rate 
of return" will be adopted on 9/29/82. 


"Reasonable rate of return" regulations take longer to 
develop. There is no reason to delay petitions on 
allowable adjustments to await adoption of "reason- 
able rate of return" regulations. See also letter 
dated 8/25/82 from M. Scott to W. Wright. 


2-4 Comments 2-4 were addressed in the 
second set of proposed regulations 
issued by the Board on 8/23/82. 


5. Specified term should be fixed term. See Section 571(b). 
6. The writer believes that the ordinance 
only exempts leases executed "before 

Oct. 1, 1981" not "on or before 
Oct. 1, 1981" as stated in Section 
Sib Gey)c 


Sections 13(a) and 5(b) (i) read together result in 
exempting leases executed "on or before Oct. 1, 21981" 
except for those subject to the C.P.I. cap. 


EXHIBIT bomen 


7. Writer inquires as to whether there 
is a choice of method for determining 
base rent. 


There is not. Sections 571, 572 and 573 have been 


revised to clarify that the method used for 


calculating base rent is the method required by the 
ordinance. 


8. Date in Section 571(b) (iv) is wrong. The writer misreads ordinance. See body of memo- 
randum for an explanation of the application of the 
ordinance to various leases. 


ee 


Analysis of Written Comments Received (Cont.) 


Nature of Comment 


9. The writer asks the meaning of 
the phrase "rent in effect" in 
Section 571(b) . 


10. Distinguish between prospective 
tenant and previous tenant in 
Section) 572. 


11. How does tenant know how base 
rent is computed for purposes 
of the roll back. 


Letter from Harold Brandel and Walter 
Wright dated 9/7/82 


A. No provision is made for con- 


fidentiality of information 
disclosed. 


B. Section 530 


1. "Reasonable" should be defined 
in Section 530. 


Incorporated 


Explanation 


The writers reading of the regulation is correct. 


Section 572 now distinguishes between "new" tenant 
and "previous" tenants. 


Section 571(d) requires the tenant to declare under 
penalty of perjury the efforts made to correctly 
calculate base rent and that the data collected be 
specified. 


Section 853 regarding Subpoenas has been revised 

to provide for the application and issuance of pro- 
tective orders. Although the notices required by the 
ordinance cannot be kept confidential because of the 
right of interested parties to challenge rent levels, 
corroborating information such as loan applications 
containing information of a personal nature such as 
income would be subject to protective orders in 
appropriate cases. 


Section 530(a) has been revised to further clarify 
the use of the word reasonable. The term is commonly 
used in statutory and regulatory language i.e. 
"reasonable care", "reasonable attorneys fees", 


EXHIBIT __©- 


Analysis of Written Comments Received (Cont. ) 


Nature of Comment 


"Avoidable" expense increases 
should be defined. 


Costs of complying with the 
Ordinance should be recoverable, 


Section 530(c) is impracticable. 


Ce) secteLron 531 


ibe 


Board does not have authority to 
issue amortization schedules; they 
are too long anyway. 


(a) "Direct" cost should be defined. 


(b) The regulation should not 
require that capital improvements 
be approved by the tenants. 


(c) Who will make the determination 
that the cost of the improve- 
ment is reasonable, 


Incorporated. 


Explanati 


This section has been deleted. 


on 


The problem which we 


sought to avoid is addressed by the changes in language 


in Section 530(a). 


Section 530(a) (3) now contains a refe 
858 which authorizes the Board to awa 
Party legal accounting and filing fee 


The provision has been revised to del 
sentence requiring an automatic downw 
Gis Gents 
such a downward adjustment in a parti 
the record keeping burden would not b 


rence to Section 
rd the prevailing 
Ss. 


ete the last 
ard readjustment 


cular case where 
e onerous. 


The Board would still be authorized to require 


The Board probably has the duty to issue such schedules 


so that it cannot be attacked for making ad hoc decisions. 


The IRS schedules were not used becau 


usually shorter than the actual life of the improvement. 


A Subcommittee member pointed out that direct cost does 


have a meaning in accounting terms. 


The writer misreads the regulation. 


the tenant, if, the improvement is 


The section has been 


se they are 


Installation cost 
of labor and materials rather than the cost of financing. 


Written consent of 
the tenants is evidence that the improvement benefited 


justified on this 
basis rather than that it necessary under Section 531(c) (2.) 
revised to make the written consent _ 


..more clear. _ 


The Board will Make this 


determination. 


The inter- 


pretation of the term "reasonable cost" is not unique to 


this regulatory scheme. 


EXHIBIT ___E-3 


Analysis of Written Comments Received (Cont.) 


Incorporated 
Nature of Comment i. xes “| No Explanation 
(d) Will increased charges Xx No. This situation is extremely unlikely to occur. 
resulting from a refinancing It would be inappropriate to pass through, as rent, 
of the property be an allowable finance charges on 300,000 in order to finance a 
adjustment if the long term 5,000 improvement. 
lender requires that the 
whole loan be re-financed. 
(e) How willimprovements not listed xX Section 53l(g) has been revised to provide that "all 
in schedule be amortized. relevant factors" will be considered. The Board can 
also amend the schedule from time to time. 
D. Section 850 - Right to Petition 
1. "Interested" Party should be defined. In Part Section 850 has been revised to take out the section 
Decisions should not be reopened. on reopening cases. This term is used in other con- 
texts. It seems sufficiently Specific to give the 
Board guidance. Further definition is very difficult. 
E. Section 851 - Time to Petition 
1. Conform time limits to Ordinance. xX Section 851 has been revised to conform to Section 11(c) 
of the ordinance. 
2. Make provision for consolidation. IK < Section 852(d) has been added which provides for such 
consolidation. 
F. Section 852 - Filing Petition 
1. Is "person" the same as "petitioner". xX Section 852 has been revised to make this clearer. 
2. Regulations are inconsistent x Subpoenas can be issued for documents prior to filing a 
regarding subpoenas, petition if necessary to file a petition or after the 
filing of a petition, e.g., when necessary to prepare 
a response. In this manner the Board will be assured 
that all relevant documents will be attached to the 
petition or response prior to the hearing. 
-4- 
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Analysis of Written Comments Received (Cont. ) 


Nature of Comment 


Sie 


b 


The definitions of adverse 
party should be changed. 


Is failure to respond 
result in a penalty. 


The time for calendaring 
a hearing is unclear. 


The petition does not provide 
for an interested neighbor- 
hood organization to petition. 


Section III B of the form 
needs to specify that it 
refers to "term" leases 
The warning at the end of 
the form is unclear as 

to who is being warned. 


Subpoenas 


The provision on subpoenas are 
inconsistent. 


Section 854 - Hearing By Board 


iL 


Does the Section override 8(c) 
of Ordinance regarding the 
hearings. 


Incorporated 


Explanation 


The writer appears to read a perjorative meaning into 
this term. The regulation uses the term "adverse party" 
to describe persons other than the petitioner for 
ease of reference. When an interested party files 
a petition, both the tenant and the landlord are deemed 
adverse parties and thus, are entitled to respond. 


Section 852(e) has been revised to clarify that all 
cases will be decided by the Board even if no response 
is made. 


Section 852(c) has been revised to include the language 
suggested by the writer. 


The petition has been revised to contain such a section 
on page l. 


Section III A, B, C, and D have all been revised to 
Clarify this point. The signature line now states 
"petitioner". 


See response on this issue to F(2) above. 


The Ordinance authorizes the Board to choose how to 
hear petitions. The Board's sub-committee expressly 
rejected hearing cases in panels or of delegating 
their authority to hearing examiners. The latter 
method is too expensive, and the method chosen enables 
the whole Board to develop expertise in the area. 
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Analysis of Written Comments Received (Cont.) 


Incorporated 


Nature of Comment 


PAE From whom do the requests for 
Subpoenas come. 


3. Will the parties have the 


right to call, examine and 
cross-examine witnesses. 


I. Section 856 - Evidence 


1. Standard for admission is 
too subjective and unreliable. 


2. The section on inadmissible 
hearsay is too technical. 


J. Section 857 - Conduct of Hearing 


1. How is the burden of proof 
determined? 


Explanation 


From either party, but, not at the hearing unless the 
requirements of Section 857(c) are met. 


Yes, although the Board has the inherent power to control 
the length of such testimony and to prevent repetititive 
testimony. This procedure is followed in virtually 

all administrative hearings and is probably a con- 
stitutionally mandated requirement in this type of 
quasi-adjudicatory hearing. 


The standard used is virtually identical to that used 

in other administrative hearings for e.g. before the 
State Unemployment Insurance Appeals Board. It attempts 
to strike a balance between the technical rules of 
evidence, on the one hand, and no rules at all, on the 
other. 


This language has been inserted because it is a rule 

of administrative law. Violation of this rule results 
in reversal of the administrative decision. The rule 
has been clarified to state that the inadmissible hear- 
Say must be objected to for the rule to apply. The 
City Attorney's office can review proposed findings to 
ensure that this rule is not violated. The ames, aie 

not a party, and the City Attorney will be acting as 
counsel for the Board of Adjustments. 


The Ordinance sets this out in most cases. The Board 
can decide who has the burden by virtue of the particular 
issue, in others. 
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Analysis of Written Comments Received 


Nature of Gomment 


2-3 What if there are more 
than one issue with 
different burdens or 
different parties? 


4. Rules on documentary 
evidence are contradictory. 


Section 858 - Decision by Board 


Effective date of Board decision 
is not clear. 


Section 859 - Hearing Record 


Hearing record should contain 
documents and offer of proof. 


(Cont. ) 


Incorporated 


Section 857 clarifies this to require that the party 
with the burden of proof on the Majority of issues 

go first. This provisions has been inserted to ensure 
that a tenant is not required to present the case 
first just because he or she filed the petition, 
although it is the landlord's burden of proof to 
establish that the rent is based on allowable adjust- 


ments. The hearing is likely to become confusing 
otherwise. 


See response to 7F(2). 


Section 858(c) revised to incorporate language proposed 
ie. Ton-the thirtieth» day soo. 


Section 859 revised to include express reference to 
documentary evidence and offers of proof. 


Explanation 


EXHIBIT E-2 


Section No. 


itey 
400 
401 
402 
530 
DSL 
571 
Die 
513 
574 
850 
851 
852 
853 
854 
855 
856 
857 
858 
859 


stSiopt 


INDEX OF REGULATIONS 


Subject 
Calculation of time-service by mail 
Definitions 
" Board" 
" Ordinance " 
Maintenance and Operating Expenses 
Capital Improvements and Attached Schedule 
Notice of Prevailing Rent 
Notice to New Tenants 
Notice of Rent Increases 


Administrative Order of Return to Base Rent/ 
Rent in Last Lawful Notice of Rent Increase 


Right to Petition 

Time to Petition 

Filing of Petitions 

Subpoenas 

Hearing by Board 

Disqualification of Interested Board Member 
Evidence 

Conduct of Hearing 

Decision by the Board 

Hearing Record 


Existing Leases 


EXHIBIT 


151 - Calculation of time - Service by mail 
For purposes of calculating the time periods specified in 
the ordinance and implementing regulations, notices served 
by certified mail shall be deemed served five days after 


the date they were mailed. 


400 - Definitions - Same as those in Ordinance 
Unless otherwise specified, in a specific regulation, or 
further defined in this chapter the terms used in regulations 
implementing the Elmwood Commercial Rent Stabilization and 
Eviction Protection Ordinance shall have the meaning set 
forth in Section 4 of that ordinance. 

401 - "Board" 
The word "Board" used in these regulations shall mean the 
Board of Adjustments of the City of Berkeley and the 
Commercial Rent Stabilization office of the Board. 

402 - "Ordinance" 
The word "Ordinance" used in these regulations shall mean 
the Elmwood Commercial Rent Stabilization and Eviction 


Protection Ordinance. 
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Section 530 - Maintenance and Operating Expenses 

SS ae esnance and Operating Expenses 

6 (a) Maintenance and Operating expenses shall include all expenses 
incurred reasonably and in good faith for maintaining and 


operating the rental unit for which the adjustment in rent 


is sought, except as provided in subdivision (b) below. 


(b) Maintenance and operating expenses shall not include the 


following: 


(1) mortgage principal or interest charges on a loan 
where such increased charges result from a larger 
loan being taken on the property (as contrasted 
with increased charges resulting from increases in 
prevailing rates of interest), whether due to re- 

e financing by the landlord or purchase financing 

by a new landlord; 

( 2) any penalties, fees, damages, or interest assessed or 
awarded for violation of the Ordinance or these 
regulations; 

(3)) “legal, accounting or filing fees or other costs incurred 
in connection with any Board of Adjustments pro- 
ceeding or any court action brought pursuant to the 
Ordinance, except as provided in Section 858; 

(4) organization or association dues or fees; 

(5) legal or other costs for any evictions: 

(€) depreciation of the property; 

(7) expenses for which the landlord has been reimbursed by 


any security deposit, insurance settlement, judgment for 
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Section 530 - continued 
damages, agreed upon payments, or any other method. 
(c) Any non-recurring expense shall be amortized over a reasonable 


period of time, to allow the expense to be recovered during 


that period. 
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Section 531 - Capital Improvements 


a) 


b) 


c) 


Purpose. The purpose of this Section is to ensure that the 
costs of capital improvements are amortized over a reasonable 
period of time and are paid for by all tenants who benefit 
from them. 

Capital Improvement. A capital improvement shall be any improve- 
ment to a unit or property which has a useful life of more than 
one year and a direct cost of $100 or more pep unit affected. _ 
Policy. The rent ceilings for a unit or property may be 
adjusted to reflect the amortized cost of planned or completed 
capital improvements to the unit or property, where such 
capital improvements: 

(1) are necessary to bring the unit or property into 
compliance or maintain compliance with applicable 
local code requirements affecting health and 
safety, provided that in determining the cost of a 
capital improvement no consideration shall be 
given to any additional cost incurred for increased 
property damage and deterioration resulting from 
an unreasonable delay in the undertaking or com- 
pletion of any repair or improvement; or 

(2). are provided by the landlord in good faith to 
primarily benefit the tenant(s). There shall be 
a rebuttable presumption that a specific capital 
improvement is so provided if it has specifically 
been approved in writingin advance by tenants in a 
majority of the units affected after written ae 


the landlord of the maximum amount of increase in rent 
per affected unit which would be necessitated to cover 


the cost of the improvement. 
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Section 531 - Continued 


d) 


e) 


f) 


g) 


Amortized Cost. The annual amortized cost of a capital 
improvement shall be calculated according to the following 
formula: the reasonable cost of the capital improvement, 
plus fhe cost of financing, divided by the appropriate 
amortization period for that improvement. 

Cost of Financing. The cost of financing a capital improve- 
ment shall be the actual and reasonable amount of interest 
and other charges paid to the lender in connection with that 


portion of any loan necessary to.‘cover ‘the cost of) financing | 


Imputed Financing. If a landlord has financed the capital 
improvement with her/his own funds, in whole or in part, and 

the improvement costs at least $1000, or at least $250 per unit 
affected, the Cost of Financing for that part shall be deemed 

to be the amount of financing costs the landlord would have 
incurred had the landlord financed the capital improvement with 
a three year loan (or a loan for the period of the useful life 
of the improvement, whichever is less) at an interest rate equal 
to the average rate for 26-week U.S. Treasury Bills for the most 


recent calendar quarter preceding the filing of the petition. 


Amortization Schedule. The cost of a capital improvement 
shall be amortized according to. a sonetare to be established 
by the Board, unless there is a Specitie finding that.a 
different time period is more appropriate in a particular 
instance. For capital improvements not listed in the 


schedule, the Board shall determine a reasonable amortization 


period based on all relevant factors. 
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Section 531 - Continued 


h) 


Future Improvements. In order to encourage necesSary 
Capital improvements, a landlord may petition for an 
upward rent adjustment based upon the anticipated 

future cost of a capital improvement. If the adjustment 
is granted in whore or in part, it shall not take effect 
until the capital improvement is completed, and its 
actual cost and completion is documented to the Board. 
Adjustments under this subsection shall not be made for 


anticipated costs for ordinary repairs and maintenance. 
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BOARD OF ADJUSTMENTS 
CAPITAL IMPROVEMENTS 
AMORTIZATION SCHEDULES 


Pursuant to Board Regulation Section 531 the following 
Amortization Schedule is hereby established. The amortization 
periods in this schedule shall apply to all listed improvements 
‘unless the Board makes specific finding based on all relevant 
factors that a different time period is more appropriate in a’ 


particular instance. 


IMPROVEMENT YEARS 
Air Conditioner 10 
Appliances 
Dishwasher 5 
Bryer u 
Fans 10 
Garbage Disposal 5 
Refrigerator | 10 
Stove o 10 
Washing Machine 7 
Water Heater > 
Cabinets 10 
Carpentry 10 
Ceiling 10 
Doorbells 10 
Doors 10 
Dumpster 10 
Electrical “(light)” fixtures 10 
BLreCciL cals wiring 5 
Elevator ‘ Ae 
Fencing 10 
"Fire Alarm System/Smoke Detector 5 
Fire Escape 10 
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Page 2 


IMPROVEMENT 
Flooring 
Hardwood 
Linoleum 
Tile 
Carpet 


Foundation 


Furniture (bed, table chair, bureau, 


couch) 
Gates 


Gutters, downspouts 


Heating (gas, electric, central system) 
Insulation, weather-stripping 


Landscaping (planting, sprinklers) 


Locks 
Mailboxes 
Masonry : 


Plumbing - fixtures 
pipes 


Painting 

Patio, porch, deck 

Pump (sump) 

Paving (asphalt, cement) 
Plastering 

Roofing 

Security system, intercom 
Siding 

‘Solar energy equipment 
Stairs, steps 


Wallpaper 
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Page 3 


. 


Walls 


Windows 


IMPROVEMENT 


YEARS 


Se: om 571 - Notice of Prevailing Rent 


(a) Except as provided in sub-section (b) within thirty (30) 
days of the adoption of this regulation by the Board, 
every landlord of commercial premises in the geographical 
area covered by the Ordinance shall serve the tenant of 
each rental unit in such premises with written notice 
on a form provided by the Board which states all of 
the following: 

i) the base rent for the rental unit; 
ii) the method by which the base rent is required 
to be computed under the ordinance; 
iii) if the rent currently charged the tenant exceeds 
the base rent for the rental unit, the basis on 
6 which the excess is claimed to be an allowable 
adjustment and the manner in which it was allocated 
to the tenant's rental unit; 
iv) that the tenant has a right to examine all docu- 
ments on which the landlord relies in claiming 
that the rent charged is legally permissible; and 
v) that the tenant has a right to petition the Board 
in order to contest the validity of the rent being 
charged, but must to do so within 120 days of the 
date the notice was served but no later than 5 years 
from the effective date of any rent level being 
challenged. The statement required by subsection 
(a) (iv) shall be in capital letters and shall be 


underlined. 
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Se om 571 - Notice of Prevailing Rent 


(a) Except as provided in sub-section (b) within thirty (30) 
days of the adoption of this regulation by the Board, 
every landlord of commercial premises in the geographical 
area covered by the Ordinance shall serve the tenant of 
each rental unit in such premises with written notice 
on a form provided by the Board which states all of 
the following: 

i) the base rent for the rental unit; 
ii) the method by which the base rent is required 
to be computed under the ordinance; 
iii) if the rent currently charged the tenant exceeds 
the base rent for the rental unit, the basis on 
9 which the excess is claimed to be an allowable 
adjustment and the manner in which it was allocated 
to the tenant's rental unit; 
iv) that the tenant has a right to examine all docu- 
ments on which the landlord relies in claiming 
that the rent charged is legally permissible; ana 
v) that the tenant has a right to petition the Board 
in order to contest the validity of the rent being 
charged, but must to do so within 120 days of the 
date the notice was served but no later than 5 years 
from the effective date of any rent level being 
challenged. The statement required by subsection 
(a) (iv) shall be in capital letters and shall be 


underlined. 
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Section 571 (Continued) 


(b) 


Landlords of rental units subject to existing leases 


for a fixed term which specify the amount or manner of 


computing rent and which were executed on or before 


October 1, 1981, shall serve each tenant of such rental 


units with a notice which states that: 


=) 


ay) 


ete) 


iv) 


the rent for the rental unit will be governed by 

the existing lease until it expires; 

the date on which the lease is scheduled to expire, 
unless the lease or the ordinance provides that 

the lease may be renewed; 

the method by which the base rent is required to be 
computed under the applicable section of the ordinance 
when the lease expires; and 

if the lease was executed on or after October 2, 1980, 
and the difference between the rent charged prior 

to the execution of the lease (hereinafter "prior 
rent") and the rent in effect under the terms of said 
lease at the time the notice is given (hereafter 
"present rent") exceeds the increase in the Consumer 
Price Index, for the period beginning the first date 
that the prior rent became operative to the first 
date that the present rent became operative, that 
retroactive to the date the present rent was 
established or June 8, 1982, whichever is later, the 
rent be immediately reduced to the prior rent plus 


such increase in the Consumer Price Index. 
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Section 571 (Continued) 


(ep) 


(d) 


v) within 30 days of the date any such existing lease 
expires, the landlord shall serve the tenant of the rent- 
al unit the notice described in subsection (a). 
If, under the terms of such lease or the ordinance, 
a party is given a right to renew the lease, and 
the right is exercised, the notice required by 
subsection (a) shall be given within 30 days of the 
date such renewal lease expires. 
Service of the notices required by subsections (a) and 
(b) will be accomplished by personal delivery to the 
tenant or by sending a copy of the notice to the tenant 
by certified mail. A copy of such notice shall be filed 
with the Board with an attached declaration under penalty 
of perjury that the tenant has been served. 
If the notice required by subsection (a) is not given, 
within the Berita set forth in that section, the tenant, 
shall have the right to serve on the landlord a written 
notice which states all of the following: 
i) that, as of the date of the next rent payment due 
at least 30 days from date of service of the notice 
the maximum legal rent for the rental unit shall be 
the base rent for the rental unit, unless the land- 
lord complies with the notice requirement of 
subsection (a) before that date; 
ii) the amount of the base rent for the rental unit; and 
iii) the method by which the base rent is required to be 
computed under the ordinance and a declaration under 
penalty of perjury that a good faith and diligent 
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NOTICE OF PREVAILING RENT 
(Required by Board TO: (Name of Tenant) 
Regulation 571) 


(Address of Rental Unit) 


eR A eS et OL 
THIS NOTICE CONCERNS THE PREVAILING RENT OF YOUR UNIT: 
1. PREVAILING RENT - Landlords, check and complete one of the following: 


[ ] A. Your unit has no existing lease or it is subject to an existing lease which 
was executed on or after October 2, 1981. This means that your prevailing 
rent is equal to the base rent plus any allowable adjustments for expenses 
that have increased since the end of the period used for calculating base 
rent. 


(Time 
Base Rent $ per period) 
(See Section I! of this form for details) 

(Time 
Allowable Adjustments $ per period) 
(See Section 111 of this form for details 

(Time 
PREVAILING RENT (TOTAL) $ per period) 


[ 9B. % YouReuniteis subject: to a lease: tor a.fixed term which was executed on or 
before October 1, 1980 and thus is not subject to the rent limits of the 
Ordinance until the lease expires. This means that the prevailing rent 
is equivalent to the rent specified in the lease. 


The lease expires on: 
(Note to Landlord: Do not fill in the date if the lease contains a renewal 
option or the ordinance gives cities paity a right to renew the lease.) 


At the time of the lease expiration, the base rent is required to be computed 
under section of the Ordinance. 

(Time 
PREVAILING RENT (TOTAL) $ per period) 


[ ] C. Your unit is subject to a lease for a fixed term executed between October 2; 
1980 and October 1, 1981. The prevailing rent is the lease rent adjusted 
by the CPI ceiling as calculated in Section IV of this form until the 


lease expires. 
(Time 


PREVAILING RENT (TOTAL) $ per period) 


[ ] D. Other. Explain: 
a ee ee ee ee res Be 


a ee eee eee 
ee 


(Time 


PREVAILING RENT (TOTAL) $ per period) 


On the Back of This Notice Are Sections Explaining The Calculations of Base Rent, 
Allowable Ajudstments and CPI Ceiling on Lease Rents. Relevant Support Documents 

are Attached. 

a ee ee a St ew Pe a el PR 

IF YOU WISH TO DSIPUTE THE LEGALITY OF THE RENT BEING CHARGED, YOU MUST 
FILE A PETITION HW H THE BOARD OF ADJUSTMENTS, COMMERCIAL RENT STABILI- 


ZATION OFFICE, 2180 MILVIA STREET, BERKELEY, CALIFORNIA WITHIN 120 
DAYS OF THE DATE THIS NOTICE WAS SERVED ON YOU, BUT NO LATER THAN FIVE (5) 


YEARS FROM THE EFFECTIVE DATE OF A PARTICULAR RENT LEVEL CHALLENGED, 
Signature (Address, print) 


(Name, print) 


NOTICE OF PREVAILING RENT 
(Section 571) p.2 


11. BASE RENT 


The amount of the base rent is $ per (time period). 
It is required by the Ordinance to be computed by the following method: 


[ ] A. Rent in effect on October 1, 1981 (Section 5(b)). 


[ ] B. Last rent under lease in effect on October 1, 1981 which called for fixed 
Payments of varying amounts (Section 5(b)(i)). 


[ ] C. Gross sales method. (Section 5(b) (ii)). 


Be) 
{[ ] D. Rent had not been raised for years prior to June 8, 19872 and therefore 
the base rent was increased by 5% for each year of no increase for a total of 


Sutous - (Section 5(b)(iii)). 


[ ] E. Other. Explain: 
a ee BS ee Moe ee lee a eg 
a Be iy es 


(Note to Landlord: Check applicable box above and set out on a separate sheet the 
step-by-step calculation you made in determining the amounts under 
relevant sections of the ordinance. The sheet must be attached to 
this notice.) 


111. ALLOWABLE ADJUSTMENTS 
: ne 
The end of the period used for calculating base rent is "and ts 
referred to below as the ''base rent date.'' The amount of Allowable Adjustments to 
the Base Rent is: 

$ per (time period). It is the total 
of the increase in the following expenses incurred since the base rent date. 


Monthly Cost in 


12 month period Monthly Cost 
ending with base since base Amount of 
rent date. rent date. Increase 


1. Maintenance & Operating 
Expenses 


2. Property taxes and/or fees 
in connection with 
property. 


3. Costs as a result of capital 
improvements 


(Amortization schedule must be attached) 


4. Allowable financing costs 


5. Other (Specify) 


6. TOTAL 


7. The way in which these costs are allocated to your building is as follows: 
(Set out calculations for multi-unit buildings.) 


eee 
———— ee 


1/ Note to Landlord - This date will depend upon the method you are required to use 

_ to calculate base rent, e.g., if your base rent is calculated by 
the method set forth in 11(B) above, the base rent date will 
be the date the lease expired. 
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NOTICE OF PREVAILING RENT 
(Section 571) p.3 


IV. Consumer Price Inde 
Executed Between Oc 
A. Date lease was 


B. Rent that would 


x (CPI) Ceiling on Rents Set by Leases for Fixed Terms 
tober 2, 1980 and October 1, 1981. 


executed (date). 


be in effect today under the lease $ 


C. Date rent in B went into effect 


D. Prior to date s 
for this unit. 


E. Date when rent 


pecified in A, last rent in effect 


$ 


specified in D went into effect 5 


F. Difference between rent specified in B and rent 


specified in D 
G. % increase in 1 


F 


x 100 


H. Consumer Price 
|. Consumer Price 
J. Change in CPI 


K. % increase in C 


(B - D). $ 


ease rent 


Nl 


oe 


D 

. 2/ 
Index for date inC :— (CP! Number) 
Index for date in E: (CP1l Number) 
(H = 1) 


PI 


Jx 100 _ 


“oo 


L. Indicate G or K, whichever is smaller: 


M. Prevailing rent 


is lease rent adjusted by CPI ceiling 


D+(DxLl) =§ 


NOTE 


From now on the rent in 
expires, but no increase 
corresponding period. 
The lease will expire on 
At that time the lease r 
of the Ordinance. You a 


2/ Note to Landlord: 


3/ Note to Landlord: 


your unit will be that set by your current lease until it 
authorized may exceed the increase in CPI during a 


: me 


ent is required to be computed under Section 
re entitled to 30 days written notice of each such increase. 


Use All Items Consumer Price Index for All Consumer; 
S.F.-Oakland, CA; indicate index number for closest publication 
date. This index is published every month for the S.F.- 
Oakland Metropolitan Area and is available at the Reference 
Desk of the Berkeley Main Library (644-6648) and the 

Claremont Branch Library (644-6880) . 


Do not fill in this date if your lease or the Ordinance 
gives either party the right to renew the lease. 
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| 572 - Notice to New Tenant 
(a) Any new tenant who enters into a rental agreement whether 
written or oral after the adoption of this regulation 
shaliy prior’ to his or hervexecution of such a’ rental 
agreement be provided with a written notice by the land- 
lord on the form provided by the Board, which states all 
of the following: 
i) the base rent for the rental unit; 
ii) the method by which the base rent is required to 
be computed under the Ordinance; 
iii) for each time the rent was increased, whether the 
previous tenants received the notices required by 
a the ordinance and implementing regulations and a 
copy of each such notice shall be attached; provided 
however that if the rental unit has been subject 
to a lease, for a fixed term the new tenant shall be 
served with the notice required by Section 571. 

iv) if the rent charged the new tenant exceeds the rent 
charged the previous tenant, the basis on which the 
increase is contended to be an allowable adjustment; 

v) that the new tenant has a right to petition the 
Board to contest the validity of the rent being 
charged, but must do so within 120 days of the date 
the notice was provided to the new tenant but no later 
than five years from effective date of any particular 
v rent being challenged. The statement required by 
subsection (a) (v) shall be in cavital letters and 


shall be underlined. 
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572 - Notice to New Tenant (Continued) 


(b) 


(Cc). 


A copy of the notice required by subsection (a) shall 


be filed with the Board along with a declaration under 


penalty of perjury that a copy was provided to the new 


tenant. 


If a landlord fails to provide to the new tenant and 


file with the Board the notice required by subsection (a), 


the new tenant may serve the landlord with a written 


notice on a form provided by the Board which states 


all of the following: 


1) that, as of the date of the next rent payment due 


ata) 


1d) 


iv) 


at least 30 days from the date of service of the 
notice, the maximum legal rent for the rental 

unit shall be the base rent for that rental unit 

or the amount specified in the last lawful Notice 

of Rent Increase served on a tenant at the rental 
unit and filed with the Board, whichever is greater; 
provided however that for purposes of this subsection, 
only, a Notice off Rent Increase will be considered 
"lawful" if it has not been invalidated by order of 
the Board; 

that the rent will not be reduced in the manner described 
in subsection (c) (i) if the landlord complies with 

the notice provisions of subsection (a) before the’. 
effective date of the reduction in rent authorized 

by this Section; 

the amount of the reduced rent set in accordance 

with subsection (c) (i); 

if the amount of the reduced rent is the base rent, 
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572 - Notice to New Tenant (Continued) 


(d) 


(e.) 


the method by which the base rent is required to 
be computed under the ordinance, and a declaration 
under penalty of perjury, stating that a good 
faith and diligent attempt was made to correctly 
calculate the base rent for the rental unit, the 
specific good faith efforts made, the information 
used to calculate the base rent, and the manner in 


which it was calculated. 


A copy of the notice authorized by subsection (c) shall 
be filed with the Board along with a declaration under 
penalty of perjury stating the date and manner in which 


the landlord was served. 


If, within the time period specified in the notice by the 
tenant, pursuant to subsection (c) the landlord has failed 

to serve the new tenant with the notice required by 

subsection (a), the maximum legal rent shall be the rent 
specified in the notice served on the landlord pursuant to 
Subsection (c) effective the date of the next rent payment due 
at least 30 days from the date of service of that notice, 

and continuing in effect until the next rent payment due 

at least two weeks from the date the landlord serves and 


files with the Board, the notice required by subsection (a). 
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NOTICE TO NEW TENA 
(Required by Board 
Regulation 572) 


LAST PREVlOU 
last Notice 


NT TO: (Name of Tenant) 


(Address of rental unit) 


S NOTICE SERVED; (date) The 
of Prevailing Rent which was served on the previous tenant 


indicated that: 
ion A. The amount and basis for the base rent and all allowable adjustments. 
The notice is attached. 
(time 
The base rent is $ per period). 
was established on (date). 
[oe] B. The base rent had not yet been established because: 
[ ] 1. The rent of the unit was previously subject to a lease 
executed on or before October 1, 1980. 
OR 
[ ] 2. The rent of this unit was previously subject to a lease 
executed between October 2, 1980 and October 1, 1981, 
adjusted by a CPI ceiling. 
(Note to Landlord: You must serve a notice of prevailing rent on the 


RENT INCREAS 
rent was ser 


Rent accordi 
of prevailin 


, 


new tenant if you checked either B(1) or B(2) and 
the lease has now expired.) 


ES SINCE THE LAST NOTICE. Since the last notice of prevailing 
ved, the rent was increased as follows: 


(t ime 


per period) 


nt to last notice 
g rent 


Rent Increases: 
(time 
A. Allowable Adjustments totalling: $ per period) 
(attach each notice of rent increase 
B. Determined by lease executed on (time 
or prior to 10/1/80 totalling : $ per period) 
(Attach copy of lease) 
C. Determined by lease executed 
between 10/2/80 and adjusted by (time 
the CPI ceiling totalling : $ per period) 
(attach notices of rent increases and copy of lease) 
D. Last rent in effect for unit (time 
prior to new tenant 5 per period) 
[Ll, RENT INCREASES SINCE PRIOR TENANT. The rent | am charging you, the new tenant, 
is higher than the last rent in effect for the prior tenant because of the 


following: 


A. 


in my costs since the date 
which was on: 


Allowable Adjustments, i.e. increases 
that [ last raised the rent of the prior tenant, 


, the date the notice of rent increase was 


served or the date the new rent went into effect under the terms 


of an existing lease executed on or before October 1, 1981. 


(See page 2 for calculations.) 


heat 2 sii The Gan ajar anes ee " iy 
(Wee@oe tin el earehy 


‘ natn ] 6) “Siar, eb G4) 


ae a 


ov Gadel! DOIe 804 


2 
coe =) ee 
arngiin RADI! A004. KL08, fad Cr 198 1771-8899 oH 4 


ObY © Fer fasi As +aorg ee Tim eh) Ve Seereeny ft 
a 5yoqtnd = 4s. 4-oR_a8)p ater 


sai wi a Per ~ os Gl @art @ - ie ; iw S A og wt q 1 
err.) «een a ie mi ar ee a 
aATiis 147 ® oF ter Hy! 


1 or oe es jo @Girn @ 1) e= Py ae jin a bal 
Vine Uae Sq i) ape th Giese 1) <eorer <4 
1 5 GSW: Ube GI Vso a 


jit atdinds Gt? oar Ast ante opin Feet, et a Syies 
i jae VI ee Ye 2 si - 


"4! or e041 @ Th) OHM... 
bie 6g ey re nti By CO 


Me 
ve 0 oS” _, 7 Ojai st 
mm Pt a oe 
omni id at bette vee 


1is'@e _ oe 34 ; = - a°i 2) fd bs 


NOTICE TO NEW TENANT 


ey 2 
Monthly Cost in 
12 Month Period Monthly Cost 
Prior to Law Since Last 
Rent Increase Rent Increase Amount of 
To Prior Tenant to Priot Tenant Increase 


1. Maintenance & Operating 
Expenses 


2. Property Taxes and/or 
Fees In Connection with 
the Property. 


3. Costs as a result of 
capital improvements 


(Amortization schedule must be attached) 


4, Allowable Financing Costs 


5. Other (Specify): 


Gn TOTAL 


7. Costs Allocated to Tenants Unit is as follows: 
(Specify method of apportionment for multi- 
unit building): 


[ ] B. Increases Called For In An Unexpired Lease That Was Executed: 


[ ] 1. On or prior to 10/1/81 
The amount of the increase is: $ 


[ ] 2. between 10/2/80 and 10/1/81 and 
adjusted by CPI ceiling. Calculations 
of the CPI ceiling are attached. 

The amount of the increase is. $ 


IV. RENT LEVEL FOR NEW TENANT 


A. Last rent in effect for unit prior to (time 
new tenant (Section 11D of this form) $ per period) 

B. Cost increases since prior tenant (time 
(See Section II11 of this form) $ per eriod) 

(time 
C. Rent for the New Tenant: TOTAL $ per period) 


You have a right to examine any documents upon which | have based statements made in 
this notice. 


IF YOU WISH TO DISPUTE THE LEGALITY OF THE RENT BEING CHARGED, YOU MUST 
FILE A PETITION ik H THE BOARD OF ADJUSTMENTS, COMMERCIAL RENT STABILI- 
ZATION OFFICE, 2180 MILVIA STREET, BERKELEY, WITHIN 120 DAYS OF THE DATE 
THIS NOTICE WAS SERVED ON YOU, BUT NO LATER THAN FIVE (5) YEARS FROM THE 
EFFECTIVE DATE OF A PARTICULAR RENT LEVEL CHALLENGED, 
eS ee ee ae ee er ed ee 


(Signature) (Address, print) 


(Name, print) 
(If you have any questions about the new law, call 644-6175) 
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NOTICE OF RENT INCREASE/ . “TROE (Name of Tenant) 


ALLOWABLE ADJUSTMENT 


SECTION 573 (Address of Unit) 
Zee ME a ee ee ee 
a Ee Oe a UIs SaEcy Ves 
A ; 
PLEASE TAKE NOTICE that effective (date) th your rent 


will be raised from its present level of: 


(time (time 
$ per period) to $ per period) 


The amount of the increase constitutes allowable adjustments under the applicable rent 
law because of the following increases in my costs since the date your present rent was 


estab] ished on: (date base rent established; or notice of rent 

increase/allowable adjustment was served on tenant, or date rent went into effect 

under the lease.) 

1/ Note to Landlord: State law prescribes the period for giving written notice of a 
rent increase. You must fill in the.date based upon state law 
requirements that apply to your situation. 


METHOD OF CALCULATING RENT INCREASE/ALLOWABLE ADJUSTMENT 
Monthly Cost in 


12 Month Period 
Ending with Date’ Rent Costs Since 


Present Rent Was Present Rent Was Amount of 
Estab] ished Established Increase 
1. Maintenance & Operating 
Expenses 
2. Property Taxes and/or 
Fees in Connection with 
the Property 
3. Costs as a result of Re 


capital improvements 


(Amortization schedule must be attached) 


4, Allowable Financing 
Costs 


5. Other (specify): 


6. ‘4 ; ee ee TOTAL 
Ic 
8. Present Rent + Allowable Adjustments = NEW RENT 


Costs were allocated to Tenant's Unit as follows: 
(Specify method of apportionment in your multi-unit building) 


You have:a right to examine any document on which | base these statements within 10 
days of your request. If I deny your request, the rent increase will be null and void. 


IF YOU WISH TO DISPUTE THE LEGALITY OF THE RENT BEING CHARGED, YOU MUST 
FILE A PETITION WITH THE BOARD OF ADJUSTMENTS, COMMERCIAL RENT STABILI- 
ZATION OFFICE, 2180 MIVLIA STREET» BERKELEY, CALIFORNIA, WITHIN 

DAYS OF THE DATE THIS NOTICE WAS SERVED ON YOU, 


(Signature) (Address) 


(Name, print) 
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NOTICE OF RETURN TO BASE RENT, 


THE RENT IN LAST LAWFUL NOTICE TO: (Name of Landlord) 

OF RENT INCREASE 

eae by Regulations 571 (Address of Landlord) 
& 572 


PLEASE TAKE NOTICE that since | have not been served with a: 


{ ] A. Notice of Prevailing Rent as provided for by the Elmwood Rent 
Stabilization and Eviction Protection Ordinance and Regulation 571. 


{ ]  B. Notice to New Tenant as provided for by the Elmwood Rent Stabilization 
and Eviction Protection Ordinance and Regulation 572. 


it is my right (under Section 571(c) and (d) or Section 572(c) and (d) to set the rent 


for my unit at $ per (time period); which is: 
(Note to Tenant: Check and complete applicable section below.) 


[ ] 1. the rent stated in the last lawful notice of rent increase or notice 
of prevailing rent on file with the Board in the amount of: 


pie ee eee Ol, (time period); or, if no such 
notice is on file. 


[ ] 2. the base rent for the unit. The base rent is required by the 
Ordinance to be computed by the following method. (Note to Tenant: 
Check applicable box and set out on a separate sheet of paper, the 
step by step calculations you made in determining the amounts under 
the relevant sections of the ordinance. The sheet must be 
attached to this notice. Include relevant documentation.): 


[ ] a. Rent in effect on October 1, 1981 (Section 5(b)). 


[ ] b. Last rent under lease in effect on October 1, 1981 which 
called for varying rent levels. (Section 5(b)(i)). 


[ ] c. Gross Sales method. (Section 5(b)(iii)). 

janie. Rent had not been raised for years prior to June 8, 
1982 and therefore the base rent was increased by 5% for 
each year of no increase for a total increase of: 


eters . (Section 5(b) (iii)) 


[ le. Other: (Cite applicable section of the Ordinance) 


DUE DILIGENCE l, (name), hereby declare that 
in order to accurately determine the base rent level for my unit, | 
have made the efforts described on the attached sheet to secure needed 
information diligently and in good faith. 


| DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING IS TRUE AND CORRECT, 
AND THAT THIS DECLARATION WAS EXECUTED AT: 


, CALIFORNIA ON (date). 


The reduced rent will go into effect on: ; (which is the 
date the next rent is due, and is at least 30 days from the date this notice is served) 
unless, prior to this date, you establish a rent level for this unit that takes into 
account your increased costs by serving me with proper notice on the forms provided by 
the City of Berkeley. 


(Signature) (Address) 
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574 - Administrative Order of Return to Base Rent/Rent In Last Lawful 
Notice of Rent Increase 


(a) 


(b) 


Any tenant who establishes that he or she has exercised the 
rights provided by Sections 571(d) or 571(c) to reduce 
rent as a result of the landlord's failure to comply with 
the Board's notice requirements shall have the right to 
obtain an administrative order issued in the name of the 
Board by the Commercial Rent Control coordinator that the 
rent will be reduced in the manner provided in such 
sections. 

Any order obtained shall not be subject to collateral 
attack in any unlawful detainer or other proceeding 

but may be appealed to the Board and any decision rendered 
by the Board on such appeal shall be subject to review 

by a court of competent jurisdiction under CCP Section 
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BOARD OF ADJUSTMENTS 


CITY OF BERKELEY 


Petitioner, 
REQUEST FOR ADMINISTRATIVE ORDER 
vs. 
TO RETURN TO BASE RENT 


Respondent. 


me ee ee ee ee ee ee ee ee a ee 


Because my landlord has not served me with: 


ioe A. Notice of Prevailing Rent as provided for by the Elmwood Rent Stabilization 
and Eviction Protection Ordinance and Regulation 571. 


[om B. Notice to New Tenant as provided for by the Elmwood Rent Stabilization and 
Eviction Protection Ordinance and Regulation 572. 


It is my right (under Section 571(c) and (d) or Section 572(d) and (d)) to request an 
administrative order setting the rent for my unit at: 


$ - per (time period) which is: 
(Note to Tenant: Check and complete applicable section below) 


[=] 1. The rent stated in the last lawful notice of rent increase or 
notice of prevailing rent on file with the Board in the amount of: 


$ per (time period), or 


ie il 2. The base rent for the unit. 
A copy of the notice of Return to Base Rent/Rent In Last Lawful Notice of Rent Increase 
is on file with the Board of Adjustments, Commercial Rent Stabilization Office, along 
with a declaration under penalty of perjury, that my landlord was served with the 
notice on: 

(date). 

| understand that the landlord may establish a rent level for this unit that takes 
into account increased costs by serving me with proper notice on the forms provided 
by the City of Berkeley and filing a copy with the Board of Adjustments. 


Accordingly, |! am requesting an order stating that the rent for the unit | am 
renting will be: 


$ (base rent), beginning ; 
(the next rent due date, and at least 30 days from the date this notice was served) 


which will remain in effect until the landlord gives me required notice. 
Date: (Signature) 
(Name, print) 


(Address) 
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BOARD OF ADJUSTMENTS 


CITY OF BERKELEY 


) 
) 
’ ) 
) 
Petitioner, ) 
) 
Vs. ) ORDER OF RETURN 
) 
. ) TO BASE RENT 
) 
Respondent. ) 
) 
TO: Name of Landlord Re: (Address of Rental Unit) 


Address 


Please take notice that City records indicate that the tenant at the above address has 
not been served with a: 


a) A. Notice of Prevailing Rent as provided for by the Elmwood Stabilization and 
Eviction Protection Ordinance and Regulation 571. 


if a B. Notice to New Tenant as provided for by the Elmwood Rent Stabilization and 
Eviction Protection Ordinance and Regulation 5/72. 


Section provides that the Commercial Rent Stabilization Office may order the 
rent for the unit to return to : 


$ per (time period), which is: 


(eel 1. The rent stated in the last lawful notice of rent increase or notice 
of prevailing rent on file with the Board in the amount of: 


$ per (time period), or if no 
such notice is on file. 


[mel 2. The base rent for the unit. 
This rent of $ per (time period) will go into effect on 


(date) which is at least 30 days from the date the tenant 


served you with a Notice of Return to Base Rent/Rent in Law Lawful Notice of Rent 


Increase. It will continue in effect until the next rent payment due at least two 
weeks after you have served the tenant with proper notice and filed a copy with 
this office. 


Date: 


COMMERCIAL RENT STABILIZATION COORDINATOR 


2180 Milvia Street 
Berkeley, California 94704 


644-6175 
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% Section 850 - Right to Petition 
Any landlord, tenant, interested party or neighborhood 
organization may petition the Board for resolution of anv 
dispute, or question concerning the application or inter- 
pretation of the ordinance, provided however that the Board 
Shall not re-hear cases involving the application of the 


Ordinance to particular facts. 
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(a) 


(b) 


(c) 


Section 851 - Time to Petition 


A petition to determine the validity of a particular rent 


charge shall be filed within 120 days of: 

(1) the written notice of a rent increase, 
required by Section 573 if the petition 
seeks a determination as to the validity of 


the increase; or 


(ii) the written notice of the prevailing rent 


required by Section 572 if the petition 
seeks a determination of the validity of 
the rent at the time the ordinance became 


effective; or 


(iii) the written notice to a new tenant required 


by Section 572 if the petition seeks a 

determination as to the validity of the rent 

charged such a tenant. 
The time within which an interested party or neighborhood 
organization may petition the Board on its own behalf shall 
be 120 days from when copies of notices required by Sections 571, 
572 or 573 were filed with the Board. Such an interested 
party, neighborhood organization, or the City of Berkeley may 
petition the Board on behalf of a tenant, if such tenant has 
failed to petition the Board within the time prescribed. Any 
such petition shall be filed within 30 days of the expiration 
of the period for the tenant to petition. 
Notwithstanding any other provision of this section, a petition 
to determine the validity of any rent level shall be filed 
within 5 years of the date such rent level became effective. 
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Section 8s2e-ara ling of Petitions 


(a) Any landlord, tenant, interested party or neighborhood organi- 
zation seeking a determination from the Roard as to the 
validity of rent charged or proposed to be charged shall 
complete a petition on forms provided by the Board to which 
shall be attached all supporting documents to be relied on ky 
the petitioner at the hearing. An original and ten copies 
of the petition and attachements shall be filed with the Board 
along with stamped envelopes addressed to each adverse party along 
with the filing fee set by the Board. In the case of a landlord 
petition, the tenant of each affected unit shall be deemed the 
adverse party. In the case of a tenant petition, the landlord 
of the affected unit shall be deemed the adverse party. In 
the ‘case Of a petition by an interested party or neighborhood > 
organization, both the landlord and the tenant of the affected 
unit shall be deemed the adverse party. Upon receipt of a 


satisfactorily completed petition, the Board shall mail a copy 


of the petition to each adverse party. 


(ob) Within 30 days of the date of the mailing of such a notice each 
adverse party shall file a response to the petition to which 
shall be attached all supporting documents to be relied on at 
the hearing by the respondent (s). An original and 19 copies 
of the response(s) shall be filed with the Board of Adjust- 
ments along with stamped envelopes addressed to each adverse 


Darley. 
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Section 852 - (Continued) 


(c) 


(d) 


(e) 


The case shall be set for hearing within 30 days of the 
Board's receipt of a completed response and the parties 

shall be mailed at least fifteen days' written notice of 

the hearing by the Board. 

Petitions for units in the same building may be consolidated 
for hearing. 

If no response is received, the case shall be set for hearing 
within 30 days of expiration of the time to respond prescribed 
by sub-section (b) and shall be decided on the evidence 


presented by the petitioner. 
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CITY OF BERKELEY 


ELMWOOD COMMERCIAL RENT : (LOGO) 
STABILIZATION AND EVICTION 

PROTECTION PROGRAM 

2180 Milvia Street 

Berkeley, California 94704 


644-6 


FOR STAFF USE ONLY 
Date Filed: 


APPEAL/REVIEW OF 
PREVAILING RENT 


(Form No. 


) 


I. This petition is to appeal/review a rent level at the following property: 


7 5 
ea er iaSneSSSUSSNOSEonoema eee 


II. Petitioner is 


I Ne 


B. 


C. 


D. 


Pal 


[ ] 


[ ] 


to] 


Tenant 
(name) 


(mailing address if different fron above) 


Owner /Manager 
(name) 


(mailing address if differnt from above) 


Interested Party 
( 


name) 


(mailing address) 


I have an interest in the rents which prevail at 
this commercial unit because: 


rr 
ie eels iS Tokar et 
Interested Neighborhood Organization 
ne eae eae Tick ee 


(name) 


(mailing address) 
I have an interest in the rents which prevail at 
this commercial unit because: 
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III. This appeal/review concerns a rental unit: 
A. [ ] for which there is no existing lease. 


* B. [ ] which is subject to an existing lease which was executed on 
or after October 2, 1981 and thus the unit is subject to 
provisions of the ordinance regarding base rent and allowable 
adjustments. 


C. [ ] which is subject to a lease which was executed on or before 
October 1, 1980 and thus is not subject to the rent limits 
of the ordinance until the lease expires. 


D..[ ] which is subject to a lease executed between October 2, 1980 
and October 1, 1981-’and thus, the rents which can be charged 
under the lease, cannot exceed certain ceilings which are 
tied to the Consumer Price Index. | 


| 


E. [ ] Other (explain) 
Se ee ee ek PE st 
a eave euneneeeneeerere” 
IV. This petition is being filed to appeal/review: 


A. [ ] a notice of prevailing rent, which was served on the tenant by: 


1. [ ] personal delivery on 


| date 
2. [] certified mail on 
date 
and filed with the Board on 
‘ date 


B. [ ] a notice of rent increase which was served on the tenant by: 


1. [ ] personal delivery on 
date 


2. [] certified mail on 
date 
and filed with the Board on 
date 


C. [ ] a notice to a new tenant which was served on the tenant by: 


1. [ ] personal delivery on 
date 


2.1} let ecertifiedimailicon 
date 


3. [] the new tenant executed the lease on 


re 


) | COPIES OF THESE NOTICES MUST BE ATTACHED TO PETITION 
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D. [] Other (explain) . 
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The questions to be resolved on this appeal/review are: 


A. [ ] whether the base rent for a unit was properly computed. 
(Fill out Section VI if you check this box) 


B. [ ] whether the difference between the base rent and the prevailing 
rent constitutes an allowable adjustment. 
(Fill out Section VII if you checked this box) 


C. [ ] whether a rent increase is based on allowable adjustments. 
(Fill out Section VII if you checked this box) 


D. [ ] whether rent levels authorized by a lease executed between 
October 2, 1980 and October 1, 1981 were properly limited to 
corresponding increases in the Consumer Price Index. 

(Fill in Section VIII if you checked this box) 


Base Rent (Fill this section out only if your appeal/review relates to the 
way in which base rent was computed, i.e. you checked IV(A) above) 


The amount of the base rent according to the notice served on the tenant 
is $ per - It is required 
SE a a a ee eee 
(time period - he month) 


by the Ordinance to be computed by the following metho 
¥ tl : 


A. [ ] Rent in effect on October 1, 1981. (Section 5(b)) 


B. [ ] Last rent under lease in effect on October 1, 1981 which called 
for fixed rent payments of varying amounts (e.g. rents escalating with 
Consumer Price Index) (Section 5(b)(i)). 


C. [ ] Gross sales method. (Section 5(b) (ii)) 


D. [ ] Rent had not been raised for years prior to June 8, 1982 
and therefore the base rent was increased by 5% for each year of 
no increase for a total increase of % to § ‘ 


(Section 5(b) (iii). 


E. [ ] Other (explain) 
eee 
—_— ee eeeeseeeeeeeSsS 
— eee 
This. appeal/review covers the manner in which base rent is set and the 
issues are described below: 
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VII. Allowable Adjustments (Fill in this section only if your appeal/review 
relates to whether a rent increase or rent 
excess over base rent is an allowable adjustment) 


* The question to be resolved on this appeal/review relates to: whether the 


amount by which the present rent exceeds either the base rent or the 
last allowable adjustment is the result of increases in costs since the 
time the base rent or last allowable adjustment was established. 


[ ] the present rent at the unit is $ 
per . : 


Sed 


B, [ ] the base rent is $ per and 
was established for the period ending 


c: [ ] the rent has been increased to $ 
per effective 


from $ per pate the 
old rent, which was established on 
; date 


D. [ ] The Board is asked to resolve questions relating 
* to the following issues: ~ 
® \ 


a. [ ] increases in maintenance and operating 
expenses: (explain issue) 


b. [ ] increases in property taxes and/or fees 
in connection with the property (explain 
issue) 


e. [ ] increased costs for capital improvements 
(explain issue) 
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d. [] increases in allowable 
financing costs (explain issue) 
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e. [J] the manner in which the cost was allocated 
to the unit. (explain ae 
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-v~rrTConsumer Price Index (CPI) Ceiling on Rents Set by Leases for Fixed Terms 
Executed Between October 2, 1980 and October 1, 1981. 


A. Date lease ‘was executed (date). 
B. Rent that would be in effect today under the lease $ B 


C. Date rent in B went into effect ; 


D. Prior to date specified in A, last rent in effect 
fOr this unit: > 


E. Date when rent specified in D went into effect 4 
re ee ee 


F. Difference between rent specified in B and rent 
specified in D (B - D). $ e 


G. % increase in lease rent 


F x 100 = 
D % 
; pon eer Zi 
H. Consumer Price Index for date in :— (CP! Number) 


!. Consumer Price Index for date in E: (CPI Number) 
J. Change in CPI (H - 1) 
K. % increase in CPI’ 


J x 100 


L. Indicate G or K, whichever is smaller: : 


M. Prevailing rent is lease rent adjusted by CPI ceiling 


D+(DxLt) =$ ~ 3 
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The issue on this appeal/review relates to: (explain) 
. ti . 


ATTACHED TO THIS PETITION ARE ALL SUPPORTING DOCUMENTS AND 
NOTICES RELEVANT TO THIS PETITION. I UNDERSTAND THAT I WILL 
NOT BE ABLE TO INTRODUCE DOCUMENTS AT THE HEARING AND THAT I 
COULD HAVE SUBPOENAED ANY DOCUMENTS TO WHICH I DID NOT OTHERWISE 


HAVE ACCESS. 


Dated: 
Signature 


ene 


(ine? Oe Saree, De ek ATT VAT 2187 GT Sar TTA 
(Ally SPATTANGSS A MNT hails ar SAV es ion 


A VOTERS Fife TA RTS ce Weed ey CE DSA. Fe Te 


ry be WEY OF ZIM FA Ahan eye a8! Are} 


Sei SPAR 


“A Laat 


7 “ewdinghts = 


° 


Section 853 - Subpoenas 


(a) The Board may by subpoena, issued by its staff under its name, 
require either party or other person to provide any books, records, 
papers or other evidence deemed relevant to the petition or that 
any witness appear and testify. Application for a subpoena for 
records may be made prior to the filing of a petition, but, in 
any event, must be supported by a declaration under penalty of 
perjury which states all of the following: 

(1) a description of the documents sought; 

(2) the contents of the documents sought and the manner 

in which they are relevant to a pending or prospective 

petition before the Board; and 

(3) if a petition has not yet been filed, that the documents 

are necessary to the filing of the petition. 
(b) Any person subject to a subpoena issued in accordance with 
subsection (a) may apply for a protective order from the Board if 
the applicant can eetablich thats 

(1) the information sought is not relevant to any 

pending or proposed proceeding before the Board; 

(2) the information sought is immune from disclosure 

pursuant to a provision of law; 

(3) the interests of the applicant in keeping the 

information confidential outweights the interests 

of the public in disclosure of the information, and 

thus, that a document or portion thereof should only 

be subject to examination by the parties to a proceeding 

before the Board and the Board itself and shall not 


be disclosed to any other member of the public. 
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(c) Any application for a protective order shall be in writing 
and shall state the basis pursuant to subsection (b), on which 
the protective order is sought; shall specify the terms which the 
applicants asks to be contained in such order and shall be 
accompanied by a declaration under penalty of perjury that the 
person who applied for the subpoena under challenge was served 
either personally or by certified mail. 

(d) Within ten (10) days of the time such application for a 
protective order has been served in accordance with subsection (b), 
the party applying for the subpoena shall file with the Board 
and serve on the applicant for the protective order, either 
personally or by certified mail, a copy of any such response. 

(e) Within ten (10) days of the date such response is filed, 

or if no response is filed, within ten days of the date the 
response was due, the matter will be set for a heaving before 
the Board. 

Ce) eine ingmon is eee for the protective order the 

Board shall have the right to examine the information for which 
the protective order was sought, if necessary, provided however, 
that with respect to an application for a protective order 

under subsection (b) (3) the person who applied for the subpoena 
shall also be permitted to examine the information relating to 
Spee the protective order is sought. The decision of the Board 
Shall be in writing and shall be mailed to the parties within 
ten days of the hearing. 

(g) The time limits to file a petition or to respond shall be 
tolled during the period that an application for a protective 


Order is pending. 
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Section 854 - Hearing By Board 

All hearings shall be conducted by the Board of Adjustments 

sitting en banc, which shall have the following powers: 

(a) to administer oaths and affirmations; 

(b) to grant requests for subpoenas, to order the 
production of evidence, and to issue protective orders; 

(c) to rule upon offers of proof and receive evidence; 

(d) to regulate the course of the hearing and rule upon 
requests for continuances; 

(e) to call, examine, and cross-examine witnesses, and to 
introduce evidence ante the record; 

(£) to make and file decisions on petitions in accordance 
with this Chapter; 

(g) to take any other clea els that is authorized by these 


regulations or the Ordinance. 
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Section 855 - Disqualification of Interested Board Member 


(a) No member of the Board of Adjustments shall take part in 
any hearing on a petition in which she/he has a personal 
financial interest in the outcome (such as being the 
landlord of or a tenant residing in, the property that 
is involved in the petition), or a personal bias for/ 
against any party. : 

(b) Board Menbere shall disclose to all parties any prior 
communications with a party concerning the subject of 
the petition as well as any possible or apparent personal 
Financial interest or personal bias. 

(c)> Any Board member may disqualify himself or herself at any 
time. In addition, any party may file a written request 
for disqualification, stating the grounds with the Board 
Chairperson at least 72 hours prior to the hearing. Any 
such request apai be ruled upon prior to the taking of 


any evidence at the hearing. 
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Section 856 -—- Evidence 


The Board need not conduct the hearing according to the technical 
rules of evidence. Any relevant evidence may be considered 

if it is the sort of evidence on which responsible persons 

are accustomed to rely in the concer of serious affairs, 
regardless of any common law or statutory rule which might exclude 
such evidence in court proceedings provided however that the 
decision of the Board as toa material issue of fact may not 

be based solely on inadmissible hearsay if such hearsay was 


objected to at the hearing. 
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Section 857 - Conduct of Hearing 


(a) 


(b) 


(c) 


The party with the burden of proof on the majority of the 


issues to be determined shall be required to present his or 


her case first irrespective of whether such party was the 
petitioner. \ 

Each party shall have the right to present testimony and 
to confront and Sane adverse witnesses. 

No new documentary evidence shall be presented at the time 
of the hearing except upc.. a showing of Ona cause, and 
upon the granting of a continuance to the adverse party 


for a reasonable time if requested. 


A 


- 
. 


- 
is 
_ 
- 


- 7 - 
on spain 


ath v8 vay 


ban aie bien iain he #4652 att oth shsge mate ese 
eae aoa he oursvbs ngictidrangie bak Snooze ts 

eats ant 26 teiiniong of Lindt ahoditve yasdinemesd wee) oh 
Site SeeIRD Esay FO Hflinte 1 QD eee Ghee). 
ered BP ineds as OF wR TUSIKIS w Te BaatneRy wit anew 
ofreatgos 82 wnil> @Mascisee= &@ 251 


Section 858 - Decision by the Board 


(a) 


(b) 


Cc) 


(d) 


The decision of the Board shall be in writing and shall 
be rendered within 45 days of the date of the hearing 

and shall be mailed to the parties. 

If the Board finds a rent level to be in excess of the 
limits imposed by the ordinance, it shall adjust the rent 
downwards effective 30 days from the date of the mailing 


of the notice. Such adjustment shall provide for and 


schedule reimbursement to the tenant for any overpayments 


anierent. 

The decision of the Board shall be final and binding 

on the thirtieth day after the date it is mailed but may 
be reviewed by a court of competent jurisdication vursuant 
to Code of Civil Procédure Section 1094.5. 

The prevailing party shall be awarded as costs reasonable 
legal accounting or filing fees incurred in connection with 
the proceeding before the Board provided however that the 
Board may in its decision stipulate the manner in which 


such costs awarded may be recovered. 


7 
- iy 7 


ott Fo Bae oe eval, gaat a Gatkh vem —_ =¥" 
; aul 
ee sity Sarria Ae hi a QO@aih<co ort Fond batoons eee 


at @1id! 8 ote as ares pen 1C 22055 eo whets are) 


a 


102 a6; oaNe Lich Saas UtSe doed seoksion aie ac 


a 7 Sat Po nave. htt . ek 4tned Sas 4 ia 7a ie ¥ [les Tet wits 4 


Suisun ane fants ae LLore Teer 445 tt ne2einss <7! 

{ *9fgom gk 22 + Sit settn yal Gaekidnts ods + 

hie. wi esiicaieie Jreianub 76 Jude & 4 Bavalveay oc 

a hei BS! > ave @IncCeoOm 22Vi So 2igo Gs 
jdsnGaniacino> SA Sabioni od Slate Yra8e yreiesvrorg ©7 


7 
it jt fictinauiog -) “benavens os6e ehisii wi wlitenwene Lepei 


sat? Tevew MD fev aeoty tala Sete eaiberong e- 
initia ‘na “seettes are apie, vie toot st 6) gee rece 


Section 859 - Hearing Record 


The hearing before the Board shall be tape recorded. The tape 
recording shall be transcribed upon the request of any party who 
posts in advance the estimated cost oerehe transcription. Either 
party, may provide, at his or her own expense, a reporter to trans- 
cribe the hearing. The official record of the hearing shall include 
the petition, the response thereto, all documents introduced into 
evidence, offers of proof, the decision of the Board and a transcript 


of the hearing. 
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(a) 


(b) 


Section 1351 ~— Existing Leases 


Rent in rental units with leases for a fixed term executed 


on or before October 1, 1981 shall have their rent governed ,— 


by the terms of the lease until they expire except as provided 


in sub-section (b) below. 


Leases executed on or after October 2, 1980 up to and in- 


‘eluding October Ly L982 shall be subject to the following 


limitations: 


(i) 


(ii) 


if the difference between the rent at the time this 


regulation becomes effective (hereinafter "present rent") 


and thes lastwrent inwereect: prvor.co athe SERRE Te) ofetheslease 
(hereinafter "prior rent") exceeds the increase in the 

Consumer Price Index for the period beginning with the date 

the prior rent was pe tanieehed and the effective date of the 
present rent, the rent will be reduced to the amount of the 
prior rent plus such percentage increase in the Consumer | 


Price Index. 


thereafter the rental unit subject to such lease shall 
have its xent governed by the terms of the lease, pro- 
vided however that any increase in rent authorized by 
the lease over a specific period shall not exceed the 
increase in the Consumer Price Index for the correspond- 
ne period and the tenant shall be given 30 days vrior 
written notice of ee reaee authorized by the lease. 


° 


(Question for Board - which rent should be the kase for 


‘calculations under CPI, i.e. original lease rent or rent 
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September 29, 1982 


Legal Department 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 


Attention: Natalie E. West, City Attorney 


Re: Comments on Proposed Regulations Implementing 
The Elmwood Commercial Rent Stabilization 
and Eviction Protection Ordinance 


Ladies and Gentlemen: 


We have reviewed the most recent proposed regulations 
you have put forth for discussion at the special meeting of the 
Board of Adjustments scheduled for tonight. Although these 
regulations are responsive to some of the issues we raised in 
our letters to you of August 23, 1982 and September 7, 1982, 
there are still unresolved issues which we believe the Board 
has not yet addressed. In addition, we find some of the 
regulations which have been drafted either confusing or incon- 
sistent. By this letter, we will set forth both the unresolved 
issues and our comments on the proposed regulations themselves, 
in the hope that the Board of Adjustments will adopt our sugges- 
tion for a more workable ordinance. 


A. Issues Not Addressed By Regulations 


ule There are many unanswered questions concerning esta- 
blishing the base rent: 


a. Where demising walls are moved or removed to 
accommodate a new tenant, how is the base rent determined? 
We believe that this should be deemed to create "new" 
space, for which rent at current market rates should be 
applicable. 


De In a situation such as the one described above, 
does Section 5(d) of the Ordinance allow all costs of 
improvement to be passed through to the Tenant? 
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c. Does Section 5(b) (iii) contemplate that all costs 
under that section may be passed through to Tenants? 


Die There are still no regulations drafted regarding 
petitions for extraordinary rent increases under Section 6 of 
the Ordinance. Although we understand the points made by the 
City Attorney, we wish to reiterate our belief that bhie als 
difficult to evaluate the regulations drafted thus far 
without knowing how the City will handle these petitions. 
Moreover, it is difficult for landlords and tenants alike to 
enter into agreements without knowing what future regulations 
On Ehis crucial subject will require or prohibit, and the lack 
of regulations can work against the interest of tenants as well 
as slandlorde= 


ei No regulations have been drafted to explain Section 11 
of the Ordinance . As a result, the relationship between this 
Section and Section 8 and its regulations is never explained. 


a. Section ll(e) discusses the award of reasonable 
ettorneys' fees to "any party [who] succeeds in obtaining 
any remedy, in whole or in part." This may not comport 


with Regulation Section 858(d) which speaks only in terms 
of a single prevailing party. 

be Section ll(c) implicitly requires a tenant 
to bring an action within 120 days of a violation of the 
Ordinance; newly drafted Regulation 851 seems to allow a 


tenant to bring a petition as long as five years later. 
How do these two sections relate? 


B. Comments On The Proposed Regulations 
Se ee et NG Ue ONES: 
Section 530 - Maintenance and Operating Expenses 
ee ee NG VPC ating “EXPENSES ss 


lee Subsection (b) (1): We object to the exclusion of 
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loan costs from refinancing or sale as costs under this section. 


2. Subsection 530(b) (5): Does this preclude attorneys' 
fees or costs clauses in leases? 


GH Subsection 530(b) (8): What does "agreed upon payments, 
or any other method" mean for the purposes of this section 
which purports to exclude certain reimbursed expenses? 


Section 531 - Capital Improvements 


als Subsection (b): One hundred dollars is too low a 
figure for a capital improvement for the purposes of this 
action. 


28 Subsection (c)(2): This subsection is vague and 
impractical. How can a capital improvement realistically be 
determined to be "provided by the landlord in good faith to 
primarily benefit the tenant"? Moreover, why should the landlord 
be bound by this standard when it is the landlord, not the 
tenant, who presumably is concerned with long-term needs of the 
building? 


Bie Subsection (f): This subsection should be revised to 
include the phrase "whichever is less" after the word "affected" 
on line 4. 


Section 571 - Notice of Prevailing Rent 


Ts Subsection (a)(v): Five years is too long a period 
to allow a challenge to a rent level. Moreover, this subsection 
is unclear in many respects: 


(a) What is the origin of the 5-year statute of 
limitations to contest the validity of the rent? This 
number appears for the first time in these regulations. 


(b) In addition, what is the "effective date of any 
rent level being challenged"? Is the "effective date" 
that date on which the rent is actually due, or is it that 


(Binemyeg ge So iy tah on rlichis ie ue eee aa 


sf 
obp font 
enali od 


UW 


Legal Department 
City of Berkeley 
September 29, 1982 


Page Four 


date on which the tenant is informed what the rent will be 
on a certain date? 


(c) This subsection speaks in terms of "the effective 
date of any rent level being challenged" (emphasis added). 
However, the form entitled "Notice of Prevailing Rent", 
uses the phrase "the effective date of a particular rent 
level challenged" (emphasis added). Is this difference 
Significant? 


Section 572 - Notice to New Tenant 


ee Subsection (a) (v): We raise the same objection as in 
Subsection 571l(a)(v) to the five-year statute of limitations. 
We note further that this subsection speaks of "any particular 
rent" challenged, and that the form entitled "Notice to New 
Tenant" speaks of "a particular rent level challenged." The 
language in these subsections should be made consistent. 


Section 850 - Right to Petition 


le. Does the provision that Board "Shall not re-hear 
cases involving the application of the ordinance to particular 
facts" override the provision allowing a party to petition to 
determine the validity of a rent level any time within five 
years of the date the rent level became effective? 


Section 851 - Time To Petition 


L. Subsections (a) and (c): How do these sub-sections 
relate to each other? What is the difference between a "petition 
to determine the validity of a particular charge" and "a petition 
to determine the validity of any rent level?" Why is there 
such a great disparity in the statute of limitations for each? 


Sections s52e-u bl lingpOteresa tions 


Ds Subsection (b) - Does the Board of Adjustments itself 
mail the response to the petition to the adverse parties? 
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a How are the time periods in this section affected by 
the intervention of third parties? 


. 3% Subsection (c) - Does the Board send written notice 
of the hearing by certified mail? Is the effective date of 
service calculated here according to the terms of Regulation 
Section 151? 


Section 853 —Subpoenas 


Contrary to the City Attorney's analysis of the written 
comments received (Exhibit E-4 to her Memorandum of September 
23, 1982 to the Board of Adjustments), this section does not 
make clear when in the petition process subpoenas are ordinarily 
to be issued. 


i, Subsection (b): This subsection should make clear 
that a person can seek a protective order if it can establish 
any one of the requirements listed as subsections (b) (1), 

(b) (2) Gand t(b)*(3)e 


Due Subsection (c): This should be revised to make clear 
what the subpoenaing party must be served with -- i.e., a copy 
of the application for protective order. 


3% Subsection (f): Any examination of confidential data 
burdens the subpoenaed party, whether the examination is by the 
person applying for the subpoena or by the public at large. 


Section 854 - Hearing by Board 


This section does not establish what vote is required to 
rule on a petition. Is it sufficient to have a majority of the 
quorum, or must there be a majority of the entire Board? 


Section 856 - Evidence 


We are still concerned with the question of who will make 
the difficult and technical evidentiary determinations at the 
hearings. The City Attorney states that "the City is not a 
party, and the City Attorney will be acting as counsel for the 
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Page Six 
Board of Adjustments." (See Exhibit E-6 to City Attorney's 
Memorandum of September 23, 1982.) This statement is incorrect; 


Section 8(a) of the Ordinance expressly states that in certain 
circumstances the City Attorney "may petition" or "otherwise 
appear" in disputes over the meaning or application of this 
Ordinance. Who will act as counsel for the Board of Adjustments 
when the City is a party or is petitioning on behalf of another 
group? 


Section 1858 - Decision by the Board 


Ie Subsection (d) - Does this subsection conflict with 
the definititions of "prevailing party" and provisions for 
awarding costs set forth in Section ll(c) of the Ordinance? 


We hope that these comments will be helpful in the 
effort to produce practical and workable regulations. We will 
be happy to discuss our comments with you at the meeting tonight. 


Very truly yours, 
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CITY OF BERKELEY 


DATE: October 8, 1982 Memorandum 
TO: BOARD OF ADJUSTMENTS 
FROM: NATALIE E. WEST, City Attorney 
SUBJECT: ADOPTION OF REGULATIONS IMPLEMENTING THE ELMWOOD COMMERCIAL RENT 


STABILIZATION AND EVICTION PRTOECTION ORDINANCE "MEASURE I" 


2 Purpose of the Hearing 


This hearing is a continuation of a special hearing held on September 29, 1982 

to consider final adoption of regulations implementing Measure I. The regulations 
which were recommended by staff for adoption contained revisions proposed by 

the public. The Board was unable to take any action that night for lack of a 
quorum. Thus, a second hearing was set for October 11, 1982 at 7:15 p.m. and 
this item was placed on the Board's regular meeting agenda. The regulations 
attached to this memorandum contain further revisions which were made in 

response to oral and written comments by the public at the September 29, 1982 
meeting. These are discussed in greater detail below. 


Ii. The Latest Revisions 


Only the most significant comments received are discussed in the body of this 
memorandum. The other comments are attached to this memorandum and contain a 
staff response following each comment. 


There were four significant issues raised at the September 29, 1982 meeting: 


A. In determining base rent, should the degree of compliance with the 
Renters Property Tax Relief Ordinance of 1978 ("old" Measure I) be considered? 


B. Should there be a ceiling on the amount of increase permissible in any 
one year, and should the Board require that increases over a specified percentage 
be phased in? 


C. Does the regulation on capital improvement unduly emphasize the 
importance of a tenant's consent to such an improvement? 


D5 Sevemaveyn ISL sey qkisveeehe- 
I address each issue in turn. 
Al. The Effect of."01d", Measure I 


Old Measure I was enacted by the voters in 1978 and required that rents be reduced 
in 1979 in order to refund to tenants 80% of the tax savings realized by landlords 
as a result of the passage of Proposition 13. It applied to commercial rental 
units. After January 1, 1980, however, the amount of the rent which could be 
charged in commercial units was not regulated. Although the ordinance provided 
that "the notice to the renter of [an increase after January 1, 1980] shall contain 
a clear and detailed financial statement which documents the reasons for such an 
increase." (Section. 13). 
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CITY OF BERKELEY 
DATE: October 8, 1982 


Memorandum 
D ) TO: BOARD OF ADJUSTMENTS 
FROM: NATALIE E. WEST, City Attorney 
SUBJECT: ADOPTION OF REGULATIONS IMPLEMENTING THE ELMWOOD COMMERCIAL RENT 
STABILIZATION AND EVICTION PROTECTION ORDINANCE ''MEASURE IL" jay MA 


Mr. Schiffenbauer urges the following interpretations of this section: 


1. all increases in rent even if authorized by the lease be preceded by 
a Section 13 notice; 
2. failure to give such notices voids the increase. 


Although the argument is persuasive in the residential control context, where 
the amount and basis of a rent increase is also regulated, this approach is more 
troublesome when applied to commercial units since the amount and basis for 

rent increases was not regulated for a period of two and a half years. It is 
therefore recommended that the failure to give an "old" Measure I notice prior 
to a rent increase not be construed to void all such increases in the years 
1980, 1981 and 1982. 


B. Phase in of Increases Over a Certain Prescribed Percentage 


The requirement in the present regulations that non-recurring expenses and 

capital improvements be amortized will result in most cases in protecting 

tenants from an extremely large increase in any one year. Mr. Schiffenbauer 

is correct however, in pointing out that a large improvement coupled with the 

cost of financing it could result in an unusually large increase in the first 

year. This problem could also be compounded by adoption of reasonable rate of 
return regulations. It is therefore recommended that staff explore the possibility 
of issuance of a regulation of the sort proposed in the course of developing 
regulations concerning "reasonable rate of return." 


C. Capital Improvements 


Ms. Susan Passovoy, an attorney representing Elmwood landlords expressed con- 
cern that the capital improvements regulation would: 1) result in preventing a 
landlord from undertaking an improvement which was necessary to the structural 
integrity of the building; and, 2) placed undue emphasis on the role of the 
tenant. No alternative language was suggested however. 


With respect to the first point, Ms. Passovoy's concerns appear to be un- 
founded since repairs to "maintain compliance" with code requirements is clearly 
a permissible cost which can be passed through to the tenant. 


The second method of obtaining a capital improvement has been modified in an an 


attempt to address Ms. Passovoy 8 concerns. BES now provides t that such improvements 


~ must benefit (as ‘t_ (as opposed to to eee benefit") the tenant. Moreover, it is 
3 conclusively presum e at suc é it was conferred if, prior to under- 
taking the improvement, the pene has given the tenant notice of the maximum 


increase in rent which will result from the improvement and the tenant or 
other interested party has failed to file a written objection within 30 days. 
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CITY OF BERKELEY 


DATE: October 8, 1982 Memorandum 
9 TO: BOARD OF ADJUSTMENTS 
FROM: NATALIE E. WEST, City Attorney 
SUBJECT: ADOPTION OF REGULATIONS IMPLEMENTING THE ELMWOOD COMMERCIAL RENT 
STABILIZATION AND EVICTION PROTECTION ORDINANCE ''MEASURE IL" ie 
D. Section 1351 - Existing Leases 


This Section has been clarified. 

III. Recommendation 

It is therefore recommended that the attached resolution be adopted which: 
1. Adopts the attached regulations as regulations of the Board; 


2. Sets a petition filing fee of $100 for the first unit and $20 for 
each additional unit in the same building; and 


3. Authorizes the staff to modify any forms if in their judgment, any 
modifications appear to be necessary. 


NATALIE E. WEST, 
City torney 


ay A | OU 


MANUELA SCOTT, = 
Deputy City Attorney 
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The following is a letter received from one of the building 
owners in the Elmwood District (Harold Brandel), interjected 
appropriately with the Staff analysis/response. 


September 29, 1982 


Legal Department 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 


Attention: Natalie E. West, City Attorney 


Re: Comments on Proposed Regulations Implementing 
The Elmwood Commercial Rent Stabilization 
and Eviction Protection Ordinance 


Ladies and Gentlemen: 


We have reviewed the most recent proposed regulations 
you have put forth for discussion at the special meeting of the 
Board of Adjustments scheduled for tonight. Although these 
regulations are responsive to some of the issues we raised in 
our letters to you of August 23, 1982 and September 7, 1982, 
there are still unresolved issues which we believe the Board 
has not yet addressed. In addition, we find some of the 
regulations which have been drafted either confusing or incon- 
sistent. By this letter, we will set forth both the unresolved 
issues and our comments on the proposed regulations themselves, 
in the hope that the Board of Adjustments will adopt our sugges- 
tion for a more workable ordinance. 


A. Issues Not Addressed By Regulations 


ee There are many unanswered questions concerning esta- 
blishing the base rent: 


a. Where demising walls are moved or removed to 
accommodate a new tenant, how is the base rent determined? 
We believe that this should be deemed to create "new" 
space, for which rent at current market rates should be 
applicable. 


De In a situation such as the one described above, 
does Section 5(d) of the Ordinance allow all costs of 
improvement to be passed through to the Tenant? 


Cc. Does Section 5(b) (iii) contemplate that all costs 
under that section may be passed through to Tenants? 
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Staff Response 


The Ordinance expressly provides that the base rent of the two 
units consolidated would be combined to arrive at the base rent 

of the unit. Any costs of remodelling would have to be justified 
as an allowable capital improvement. Moreover, the Ordinance 
expressly provides that the expansion or renovation of an existing 
rental unit is not to be considered the construction of a new 
rental unit. 


oie There are still no regulations drafted regarding 
petitions for extraordinary rent increases under Section 6 of the 
Ordinance. Although we understand the points made by the City 
Attorney, we wish to reiterate our belief that it is difficult 
to evaluate the regulations drafted thus far without knowing how 
the City will handle these petitions. Moreover, it is difficult 
for landlords and tenants alike to enter into agreements without 
knowing what future regulations on this crucial subject will 
require or prohibit, and the lack of regulations can work against 
the interest of tenants as well as landlords. 


Staff Response 


The two categories of regulations need not be adopted simultaneously. 

Failure to adopt regulations in.-"maintenance of net operating income" 
> disputes’ would be an abdication of the Board's obligations under the 

Ordinance to adopt procedures for resolving such disputes within 

a reasonable time. 


3% No regulations have been drafted to explain Section ll 
of the Ordinance. As a result, the relationship between this 
Section and Section 8 and its regulations is never explained. 


a. Section 11(3) discusses the award of reasonable 
attorneys' fees to "any party (who) succeeds in obtaining 
any remedy, in whole or in part." This may not comport 


with Regulation Section 858(d) which speaks only in terms 
of a single prevailing party. 


b, Section ll(c) implicitly requires a tenant 
to bring an action within 120;days of a violation of the 
Ordinance; newly drafted Regulation 851 seems to allow a 
fenant to bringva: petitionsas! longaasefiver years later: 
How do these two sections relate? 


Staff Response 
(a) Incorporated:-in Section 858. 


(b) A new tenant would have to file a petition within 120 days of 
service of the Notice to New Tenant (Section 572) but cannot chal- 


3 lenge an "old" rent level (i.e. where the tenant in occupancy at the 
time failed to challenge it) more than five years after its operative 
date. 
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Be Comments On The Proposed Regulations 


Section 530 - Maintenance and Operating Expenses 


de Subsection (b) (1): We object to the exclusion of 
loan costs from refinancing or sale as costs under the section. 


Staff Response 


See previous response on Page E 4 Section 2(d) on the staff report 
dated September 23, 1982. 


De Subsection 530(b) (5): Does this preclude attorneys' 
fees or costs clauses in leases? 


Staff Response 


No. Indeed, this is how such costs should be recovered. 


Se Subsection 530(b) (8): What does "agreed upon payments, 
Or any other method" mean for the purposes of this section 
which purports to exclude certain reimbursed expenses? 


Staff Response 


Payments made under an out-of-court settlement is one example. 


Section 530 - Capital Improvements 


ae Subsection (b): One hundred dollars is too low a 
figure for a capital improvement for the purposes of this 
ACOH. 


Pag Subsection (c)(2): This subsection is vague and 
impractical. How can a capital improvement realistically be 
determined to be "provided by the landlord in good faith to 
primarily benefit the tenant"? Moreover, why should the landlord 
be bound by this standard when it is the landlord, not the 
tenant, who presumably is concerned with long-term needs of the 
building? 


a5 Subsection (f): This subsection should be revised to 
include the phrase "whichever is less" after the work "affected" 
on line 4. 
Staff Response 
1. This amount has been increased to $250. 
ee This section has been revised to reverse the presumption in 
favor of the landlord when the tenant fails to object. This point 


is discussed in greater detail in the body of the staff report. 


oe This has been incorporated. 
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Section 571 - Notice of Prevailing Rent 


are Subsection (a)(v): Five years is too long a period 
to allow a challenge to a rent level. Moreover, this subsection 
is unclear in many respects: 


(a) What is the origin of the 5-year statute of 
limitations to contest the validity of the rent? This 
number appears for the first time in these regulations. 


(b) In addition, what is the "effective date of any 
rent level being challenged"? Is the "effective date" 
that date on which the rent is actually due, or is it that 
date on which the tenant is informed what the rent will be 
On a certain date? 


(c) This subsection speaks in terms of "the effective 
date votrany erent level being challengedas (empnasis jadded)™ 
However, the form entitled "Notice of Prevailing Rent", 
uses the phrase "the effective date of a particular rent 
level challenged" (emphasis added). Is this difference 
significant? 


Staff Response 


l.(a) The IRS imposes a record-keeping burden of seven years. 
This period is two years shorter. 


1.(b) and (c) The language has been changed to be consistent, and 
the word "operative" has been substituted for "effective". 


Section coZeo EL lingeoLereti tions 


ae Subsection (b) - Does the Board of Adjustments itself 
mail the response to the petition to the adverse parties? 


ae How are the time periods in this section affected by 
the intervention of third parties? 


he Subsection (c) - Does the Board send written notice 
of the hearing by certified mail? Is the effective date of 
service calculated here according to the terms of Regulations 


Sections 251.2 

Staff Response 

1. Yes; Section has been revised. 

2. Can be determined by the Board at the time of intervention. 


3. Yes; Section has been revised to so provide, and time periods 
will be calculated under Section 151. 


4 > ni 


eae 


2% 20s tayye< aie 4S Roe wth co a on 
keds TNS ams TP Zs pe =n Ae sat a sf Rei 
» RAGES: Lise acaba TL Sms mith, 90 ; Py rh 


Vb. “sah et lo sesta" sty, ct i a Xen2 cm 
“39995, lore) ee ae Pt : c | ooiiads 5 sie Sat 736%, 
$uQt Sl ei so .au>. i leyasm et Saks an? nel gene 
aw SAGs a2 ‘Bite Reatrioint ae sires © ed ‘ld pon tied 
i Loe$se Fb Ay 


ve" ses Ié Nees 3 ea ey ia be 7p ded a inr i 


r 3iethip! “hapne liars galed aeved fae oe 20 isl 
oF S09 ATSTt, Soar ioon: bins Copa ge mrce sey awe 
he P2uoitign Te 26) 22s By 53. ft 1S saz Seas Sis cia 
iWwivzTecD 3s 4 feshhe‘ersangre) sy #52750 | % ve. 
; ; CInbtedinble 
Saliecesd” )2e0e 
7 ee 
a 7 
"TAS ROWSe =<C NAN TUE Saiege’-hregn. Seager i. Ghd ST 63 a) 


Sur rope Lidell OWS “S! .He Stet ‘aan 


et FREER SaoO.bG ot Ospn sito Gaeelrone eae ifs, PtAa) (othe 
“eylvestas” an* hewu+iadue fore as "heitexean" Esan S93 


eile cist. Sayin _— ws tT I3e 


24 Seay er SS Ge Ew. Bil’ y- fav a 2Fusetue ot 
‘aonI1sh Setauba ali ns sett aa  hohiaed eds’ fan 
A dito anlt Ss HL 45a « 
wiki 
VOLIVE 188+i 50 Sage. Free 
Bo’ Sick Sy ises? 30 


and. ThLaseht se ‘aor 9 


Section 853 - Subpoenas 


Contrary to the City Attorney's analysis of the written 
comments received (Exhibit #-4 to her Memorandum of September 23, 
1982, to the Board of Adjustments), this section does not make 
clear when in the petition process subpoenas are ordinarily 
to be issued. 


ig Subsection (b): This subsection should make clear that 
a person can seek a protective order if it can establish any one 
of the requirements listed as subsections (b) (1), (b) (2), and 
(Dyan 


ae Subsection (c): This should be revised to make clear 
what the subpoenaing party must be served with -- i.e., a copy 
Of Fthewappl ications tor protective order. 


es Subsection (f): Any examination of confidential data 
burdens the subpoenaed party, whether the examination is by the 
person applying for the subpoena or by the public at large. 


Staff Response 


Subpoenas are not "ordinarily" issued at any particular time - 
it depends. See Page E-4, Section F.2 for previous staff response. 


1. and 2. Section has been revised. 


3. If it is relevant, and not privileged, the adverse party has 
a right to examine it. 


Section 854 - Hearing by Board 


This section does not establish what vote is required to 
rule onsa petition. Es te sutficient to havera majority of the 
quorum, or must there be a majority of the entire Board? 


Staff Response 


Section has been revised to stafe that a decision must be made by 
the majority of the Board. 


Section 856 - Evidence 


We are still concerned with the question of who will make 
the difficult and technical evidentiary determinations at the 
hearings. The City Attorney states that "the City is not a party, 
and the City Attorney will be acting as counsel for the Board of 
Adjustments." (See Exhibit E-6 to City Attorney's Memorandum of 
September 23, 1982.) This statement is incorrect; Section $(a) of 
the Ordinance expressly states that in certain circumstances the 
City Attorney “may petition" or "otherwise appear" in disputes over 
the meaning or application of this Ordinance. Who will act as 
counsel for the Board of Adjustments when the City is a party or is 
petitioning on behalf of another group? 
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Staff Response 


It is unlikely that the City will be a party. 


Section 858 - Decision by the Board 


re Subsection (d) - Does this subsection conflict with 
the definitions of "prevailing party" and provisions for 
awarding costs set forth in Section ll(c) of the Ordinance? 


Staff Response 


Section 858 has been revised. 


We hope that these comments will be helpful in the 
effort to produce practical and workable regulations. We will 
be happy to discuss our comments with you at the meeting tonight. 


Very truly yours, 


/s/Harold Brandel 
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Section 151 - Manner of Service 


All papers which are required by these regulations to be served 


Shall either be personally delivered or sent by certified mail. 


Section 152 - Calculation of Time - Service by Mail 


For purposes of calculating the time periods specified in the 
ordinance and implementing regulations, notices served by certified 
mail shall be deemed served five days after the date they were 


mailed. 
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a) 


b) 


Cc 


Sectlonos = capiceas Improvements 


Purpose. The purpose of this Section is to ensure that the 

costs of capital improvements are amortized over a reasonable 
period of: time and are paid for by all tenants who benefit 

from them. | 

Capital Improvement. A capital improvement shall be any improve- 
ment to a unit or property which has a useful life of more than 
one year and a direct cost of $250 or more per unit affected. 
Policy. The rent ceilings for a unit or property may be 

adjusted to reflect the amortized cost of planned or completed 


Capital improvements to the unit or property; 


(1) where such Capital improvements are necessary 
to bring the unit or property into compliance 


Or maintain compliance with applicable 


local pode requirements affecting health and 

safety, or the integrity of the structure pro- 

vided that in determining the cost of a capital 
improvement no consideration shall be given to 

any additional cost incurred for increased property 
damage and deterioration resulting from an unreasonable 
delay in the undertaking or completion of any 


repair or improvement; or 
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d) 


e) 


£) 


(290 to ae extent that such capital improvements are 
provided by the landlord in good faith to benefit 
the tenant. It shall be conclusively presumed that 
a specific capital improvement, or portion thereof 
is so provided if, prior to undertaking the improve- 
ment, the landlord serves on the tenant of the 
affected unit and files with the Board, written 
notice, on a form provided by the Board, which 
sets forth the maximum increase in rent per 
affected unit which would result from the improve- 
ment, and/or each portion thereof, and, within 30 


days of service of such notice, the tenant fails to 


serve on the landlord, and file with the Board, 

a written objection to such improvement or portion 

thereof. 
Amortized Cost. The annual amortized cost of a capital 
improvement shall be calculated according to the following 
formula: the reasonable cost of the capital improvement, 
plus the cost of financing, civaded by the appropriate 
amortization period for that improvement. 
Cost of Financing. The cost of financing a capital improve- 
ment shall be the actual and reasonable amount of interest 
and other charges paid to the lender in connection with that 
DOLtion of any loan necessary to cover the cost of financing. 
Imputed Financing. If a landlord has financed the capital 
improvement with her/his own funds, in whole or in part, and 


the improvement costs at least $1000, or a least $250 per unit 
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g) 


h) 


affected, whichever is less, the Cost of Financing for that 
part shall be deemed to be the amount of financing costs the 
landlord would have incurred had the landlord financed the 
capital improvement with a three year loan (or a loan for 
the period of the useful life of the improvement, whichever 
is less) at an interest rate equal to the average rate for 
26-week U.S. Treasury Bills for the most recent calendar 
quarter preceding the Ainge: Bs the petition. 

Amortization Schedule. The cost of a capital improvement 
shall be amortized accordine to a schedule to be established 
by the Board, unless there is a specific finding that a 
different time period is more appropriate in a particular 


instance. For capital improvements not listed in the 


schedule, the Board shall determine a reasonable amortization 
period based on all relevant factors. 

Future Improvements. In order to encourage necessary 

capital improvements, a landlord may petition for an upward 
rent adjustment based uvon the anticipated future cost of 

a capital improvement. If the adjustment is granted in whole 
Orin» pact wi teshaiienotetakesefrectmunt! la thescapi tal 
improvement is completed, and its actual cost and completion > 
is documented to the Board. Adjustments under this sub- 
section shall not be made for anticipated costs for ordinary 


repairs and maintenance. 
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Section 571 - Notice of Prevailing Rent 


(a) 


Except as provided in subsection (b) within thirty (30) 
days of the adoption of this regulation by the Board, 
every landlord of commercial premises in the geographical 
area covered by the Ordinance shall serve the tenant of 
each rental unit in such premises with written notice on 
a form provided by the Board which states all of the fol- 
lowing: 

i) the base rent for the rental unit; 

ii) the method by which the base rent is required to 
be computed under the Ordinance; 

iii) if the rent currently charged the tenant exceeds 
the base rent for the rental unit, the basis on which 
the excess is claimed to be an allowable adjustment 
and the manner in which it is allocated to the ten- 
ant's rental unit; 

iv) that the tenant has a right to examine all documents 
on which the landlord relies in claiming that the 
rent charged is legally permissable; and 

v) that the tenant has a right to petition the Board 
within 120 days of the date the notice was served 
in order to contest the validity of the rent being 
charged, and may challenge any rent level within 
five (5) years of its operativedate (this statement 


shall be in capital letters and shall be underlined). 
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Section 571 (Continued) 


(b) 


Landlords of rental units subject to existing leases 


for a fixed term which specify the amount or manner of 


computing rent and which were executed on or before 


October 1, 1981, shall serve each tenant of such rental 


units with a notice which states: 


i) 


12) 


iii) 


iv) 


that the rent for the rental unit will be governed 
by the existing lease until it expires; 

the date on which the lease is scheduled to expire, 
unless the lease or the ordinance provides that 

the lease be renewed; 

the method by which the base rent is required to be 
computed under the applicable section of the ordi- 
nance when the lease expires; and 

if the lease was executed on or after October 25 
1980, and the difference between the rent charged 
prior to the execution of the lease (hereafter 
"prior rent") and the rent in effect under the 

terms of said lease on June 8, 1982 (hereafter 
"present rent") exceeds the increase in the Consumer 
Price Index, for the period beginning the first date 
that the prior rent became operative to the first 
date that the present rent became operative, that 
retroactive to the date the present rent was estab- 
lished or June 8, 1982, whichever is later, the rent 
be immediately reduced to the prior rent plus such 
increase in the Consumer Price Index, and that rent 


Overpaid since June 8, 1982 will be refunded. 
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Section 571 (Continued) 


(c) 


(da) 


v) within 30 days of the date any such existing lease 
expires, the landlord shall serve the tenant of 
the rental unit the notice described in subsection 
(a). If under the terms of such lease or the ordi- 
nance, a party is given a right to renew the lease, 
and the right is exercised, the notice required by 
subsection (a) shall be given within 30 days of the 
date such renewal lease expires. 

A copy of the notices required by subsections (a) and (b) 
Shall be filed with the Board with an attached declaration 
under penalty of perjury that the tenant has been served. 
If the notice required by subsection (a) is not given, 
within the period set forth in that section, the tenant, 
shall have the right to serve on the landlord a written 
notice which states all of the following: 

i) that, as of the date of the next rent payment due 
at least 30 days from date of service of the notice 
the maximum legal rent for the rental unit shall be 
the base rent for the rental unit, unless the land- 
lord complies with the notice requirement of sub- 
section (a) before that date; 

ii) the amount of the base rent for the rental unit; and 

iii) the method by which the base rent is required to be 
computed under the ordinance and a declaration under 
penalty of perjury that a good faith and diligent 


attempt was made to correctly calculate the base rent 
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Section 57) micontinued) 


for the rental unit, the information used to 
calculate base rent, and the manner in which it was 
calculated; 

iv) a copy of the notice shall be filed with the Board 
along with a declaration under penalty of perjury 
that the notice was served on the landlord. 

(e) If within the period specified in the notice by the tenant 
PUL SUanle CORSUDSeECEINONE (Gd) astnes landlord shasmratleduco 
serve the tenant with the notice required by subsection (a), 
the maximum legal rent for the rental unit shall be the 
base rent specified in the notice served on the landlord 
pursuant to subsection (d) effective the date of the next 

3 rent payment, due at least 30 days from the date of service 

of that notice and continuing in effect until the next 

rent payment due at least two weeks from the date the land- 

lord serves on the tenant and files with the Board the no- 


tice required by subsection (a). 
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NOTICE OF PREVAILING RENT 
(Required by Board TO: (Name of Tenant) 
Regulation 571) 


rR 


(Address of Rental Unit) 


rr 


THIS NOTICE CONCERNS THE PREVAILING RENT OF YOUR UNIT: 
]. PREVAILING RENT - Landlords, check and complete one of the following: 


[ ] A. Your unit has no existing lease or it is subject to an existing lease which 
was executed on or after October 2, 1981. This means that your prevailing 
rent is equal to the base rent plus any allowable adjustments for expenses 
that have increased since the end of the period used for calculating base 


rent. 

(Time 
Base Rent $ per period) 
(See Section I! of this form for details) 

(Time 
Allowable Adjustments $ per period) 
(See Section I11 of this form for details 

(Time 
PREVAILING RENT (TOTAL) $ per period) 


{ ] 8. Your unit is subject to a lease for a fixed term which was executed on or 
before October 1, 1980 and thus is not subject to the rent limits of the 
Ordinance until the lease expires. This means that the prevailing rent 
is equivalent to the rent specified in the lease. 


The lease expires on: R 
(Note to Landlord: Do not fill in the date if the lease contains a renewal 
option or the ordinance gives either party a right to renew the lease.) 


At the time of the lease expiration, the base rent is required to be computed 


under section of the Ordinance. 
3 (Time 
PREVAILING RENT (TOTAL) $ per period) 


{ ] C. Your unit is subject to a lease for a fixed term executed between October poo 
1980 and October 1, 1981. The prevailing rent is the lease rent adjusted 
by the CPI ceiling as calculated in Section IV of this form until the 
lease expires. 
(Time 
PREVAILING RENT (TOTAL) $ per period) 


_ 
— 
oO 


. Other. Explain: 


Time 
PREVAILING RENT (TOTAL) $ per period) 


On the Back of This Notice Are Sections Explaining The Calculations of Base Rent, 
Allowable Ajudstments and CP! Ceiling on Lease Rents. Relevant Support Documents 
are Attached. 


LIF YOU WISH TO DISPUTE THE LEGALITY OF THE RENT BEING CHARGED, YOU MUST 
FILE A PETITION WITH THE BOARD OF ADJUSTMENTS, COMMERCIAL RENT STABILI- 
! ZATION OFFICE, 2180 MILVIA STREET, BERKELEY, CALIFORNIA WITHIN 120 
j ; DAYS OF THE DATE THIS NOTICE WAS SERVED ON YOU. THIS PETITION MUST NOT 
CHALLENGE ANY RENT LEVEL MORE THAN FIVE (5) YEARS FROM ITS OPERATIVE DATE, 


{ Signature (Address, print) 


a -_ 


(Name, print) 
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NOTICE OF PREVAILING RENT 
(Section 571) p.2 


11. BASE RENT 


The amount of the base rent is $ per (time period). 
It is required by the Ordinance to be computed by the following method: 


[ ] A. Rent in effect on October 1, 198] (Section 5(b)). 


[ ] B. Last rent under lease in effect on October 1, 1981 which called for fixed 
payments of varying amounts (Section 5(b)(i)). 


[ ] C. Gross sales method. (Section S(b) (ii)). 


[ ] D. Rent had not been raised for years prior to June 8, 1982 and therefore 


the base rent was increased by 5% for each year of no increase for a total of 


5 te) S . (Section 5(b)(iii)). 


{ ] &. Other. Explain: 
a aa mtr ee Soares A be acide ag ld at es al 


eee rh 


(Note to Landlord: Check applicable box above and set out on a separate sheet the 
step-by-step calculation you made in determining the amounts under 
relevant sections of the ordinance. The sheet must be attached to 
this notice.) 


I}. ALLOWABLE ADJUSTMENTS 
1/ 
The end of the period used for calculating base rent is ~ and is 
referred to below as the ''base rent date.'' The amount of Allowable Adjustments to 
the Base Rent is: 
per (time period). It is the total 
of the increase in the following expenses incurred since the base rent date.. 


Monthly Cost in 


12 month period Monthly Cost 
ending with base since base Amount of 
s rent date. rent date. Increase 
1. Maintenance & Operating 
Expenses 
2. Property taxes and/or fees 
in connection with 
Property. 
3. Costs as a result of capital 
improvements 
(Amortization schedule must be attached) 
4. Allowable financing costs 
5. Other (Specify) 


6. TOTAL 


7. The way in which these costs are allocated to your building is as follows: 
(Set out calculations for multi-unit buildings.) 


nse 
esses 


J/ Note to Landlord - This date will depend upon the method you are required to use 
to calculate base rent, e.g., if your base rent is calculated by 


the method set forth in 11(B) above, the base rent date will 
be the date the lease expired. 
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NOTICE OF PREVAILING RENT 
(Section 571) p.3 


IV. Consumer Price Index (CP!) Ceiling on Rents Set by Leases for Fixed Terms 
Executed Between October 2, 1980 and October 1, 1981. 
A. Date lease was executed (date). 
B. Rent that would be in effect today under the lease $ 
C. Date rent in B went into effect 


D. Prior to date specified in A, last rent in effect 
for this unit. $ 


E. Date when rent specified in D went into effect 


F. Difference between rent specified in 8 and rent 
specified in D (B - D). $ 


G. % increase in lease rent 


F x 100 
D 


oe 


2/ 


H. Consumer Price Index for date inC := (CP! Number) 
|. Consumer Price Index for date in E: (CP! Number) 
J. Change in CP! (H - 1) 

K. % increase in CPI 


J} 52 tole) 
| 


oe 


L. Indicate G or K, whichever is pra ers 
M. Prevailing rent is lease rent adjusted by CP! ceiling 
Oe (Dex eae eS 
NOTE 


From now on the rent in your unit will be that set by your current lease until it 
expires, but no increase authorized may exceec the increase in CPI during a 
corresponding period. 3/ 

The lease will expire on: + 

At that time the lease rent is required to be computed under Section 

of the Ordinance. You are entitled to 30 days written notice of each such increase. 


2/ Note to Landlord: Use All Items Consumer Price Index for All Consumer; 

pact S.F.-Oakland, CA; indicate index number for closest publication 
date. This index is published bimonthly for the S.F.- 
Oakland Metropolitan Area and is available at the Reference 
Desk of the Berkeley Main Library (644-6648) and the 
Claremont Branch Library (644-6880). 


3/ Note to Landlord: Do not fill in this date if your lease or the Ordinance 
gives either party the right to renew the lease. 
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572 - Notice to New Tenant 


(a) 


Any new tenant who enters into a rental agreement whether 
written or oral after the adoption of this regulation shall, 
prior to his or her execution of such a rental agreement be 
provided with a written notice by the landlord on the form 
provided by the Board, which states all of the following: 

i) the base rent for the rental unit; 

ii) the method by which the base rent is required to be 
computed under the Ordinance; 

iii) for each time the rent was increased, whether the pre- 
vious tenants received the notices required by the 
ordinance and implementing regulations and a copy of 
each such notice shall be attached; provided, however, 
that if the rental unit has been subject to a lease, 
for a fixed term the new tenant shall be served with 
the notice required by Section 571. 

iv) if the rent charged the new tenant exceeds the rent 
charged the previous tenant, the basis on which the 
increase is contended to be an allowable adjustment; 

v) that the tenant has a right to examine all documents 
on which the landlord relies in claiming that the 
rent charged is legally permissable; and 

vi) that the tenant has a right to petition the Board 
within 120 days of the date the notice was served 
in order to contest the validity of the rent being 
charged, and may challenge any rent level within 5 
years of its operative date (this statement shall be 


in capital letters and shall be underlined). 
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572 - Notice to New Tenant (Continued) 

Sf (b) A copy of the notice required by subsection (a) shall 
be filed with the Board along with a declaration under 
penalty of perjury that a copy was provided to the new 
tenant. 

(c) If a Landlord fails to provide to the new tenant and 

file with the Board the notice required by subsection (a), 
the new tenant may serve the landlord with a written 
notice on a form provided by the Board which states 
all of the following: 

i) that, as of the date of the next rent payment due 
at least 30 days from the date of service of the 
notice, the maximum legal rent for the rental 

9 unit shall be the base rent for that rental unit 
or the amount specified in the last lawful Notice 
of Rent Increase served on a tenant at the rental 
unit and filed with the Board, whichever is greater; 
provided however that for purposes of this subsection, 
Only, a Notice of Rent Increase will be considered 
“lawful" if it has not been invalidated by order of 
the Board; 

ii) that the rent will not be reduced in the manner described 
in subsection (c) (i) if the landlord complies with 
the notice provisions of subsection (a) before the 
effective date of the reduction in rent authorized 
by this Section; 

2) iii) the amount of the reduced rent set in accordance 
with subsection (c) (i); 
iv) if the amount of the reduced rent is the base rent, 
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) 572 - Notice to New Tenant (Continued) 


the method by which the base rent is required to 
be computed under the ordinance, and a declaration 
under “penaleyorsperauny ;) stating that a good 
faith and diligent attempt was made to correctly 
calculate the base rent for the rental unit, the 
specific good faith efforts made, the information 
used to calculate the base rent, and the manner in 


which 2t was calculated. 


(d) A copy of the notice authorized by subsection (c) shall 
be filed with the Board along with a declaration under 
penalty of perjury stating the date and manner in which 


9 the landlord was served. 


(e.) If, within the time period specified in the notice by the 
tenant, pursuant to subsection (c) the landlord has failed 
to serve the new tenant with the notice required by 
subsection (a), the maximum legal rent shall be the rent 
specified in the notice served on the landlord pursuant to 
subsection (c) effective the date of the next rent payment due 
at least 30 days from the date of service of that notice, 
and continuing in effect until the next rent payment due 
at least two weeks from the date the landlord serves and 


files with the Board, the notice required by subsection (a). 
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NOTICE TO NEW TENANT TO: (Name of Tenant) 
(Required by Board 
Regulation 572) (Address of rental unit) 


eS 


ES 


“o 


ic LAST PREVIOUS NOTICE SERVED: (date) . The 
last Notice of Prevailing Rent which was served on the previous tenant 
indicated that: 


[ee] A. The amount and basis for the base rent and all allowable adjustments. 
The notice is attached. 
(time 
The base rent is $ per period). 


was established on (date). 
bt od B. The base rent had not yet been established because: 


{ ] 1. The rent of the unit was previously subject to a lease 
executed on or before October 1, 1980. 


{ ] 2. The rent of this unit was previously subject to a lease 
executed between October 2, 1980 and October 1, 1981, 
adjusted by a CPI ceiling. 


(Note to Landlord: You must serve a notice of prevailing rent on the 
new tenant if you checked either B(1) or 8(2) and 
the lease has now expired.) 


Nee RENT INCREASES SINCE THE LAST NOTICE. Since the last notice of prevailing 
rent was served, the rent was increased as follows: 


Rent according to last notice (time 
of prevailing rent g £ per period) 
Rent Increases: 
(time 
A. Allowable Adjustments totalling: $ per period) 
(attach each notice of rent increase 
B. Determined by lease executed on (time 


or prior to 10/1/80 totalling : $ per period) 
(Attach copy of lease) 


C. Determined by lease executed between 
10/2/80 and 10/1/81 and adjusted (time 


by the CPI ceiling totalling : $ per period) 
(attach notices of rent increases and copy of lease) 


D. Last rent in effect for unit (time 


prior to new tenant 5 per period) 


[ll. RENT INCREASES SINCE PRIOR TENANT, The rent | am charging you, the new tenant, 
is higher than the last rent in effect for the prior tenant because of the 


following: 


A. Allowable Adjustments, i.e. increases in my costs since the date 
that | last raised the rent of the prior tenant, which was on: 


, the date the notice of rent increase was 
served or the date the new rent went into effect under the terms 
of an existing lease executed on or before October 1, 1981. 


(See page 2 for calculations.) 
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NOTICE TO NEW TENANT 


idee ay 
Monthly Cost in 
12 Month Period Monthly Cost 
Prior to Last Since Last 
Rent Increase Rent Increase Amount of 
To Prior Tenant to Prior Tenant Increase 


1. Maintenance & Operating 
Expenses 


2. Property Taxes and/or 
Fees In Connection with 
the Property. 


3. Costs as a result of 
capital improvements 


(Amortization schedule must be attached) 


4, Allowable Financing Costs 


5. Other (Specify): 


6. TOTAL 


J. Costs Allocated to Tenants Unit is as follows: 
(Specify method of apportionment for multi- 
unit building): 


iT 
i 


nna UEE EEE EINES SEER 


[ ]  B. Increases Called For In An Unexpired Lease That Was Executed: 


[eo et. Onver ontorato..0/176) 
The amount of the increase is: S$ 


[ ] 2. between 10/2/80 and 10/1/81 and 
adjusted by CPI ceiling. Calculations 
of the CP! ceiling are attached. 

The amount of the increase is. $ 


ea ee re 


{V. RENT LEVEL FOR NEW TENANT 


A. Last rent in effect for unit prior to (time 
new tenant (Section 11D of this form) $ per period) 

8. Cost increases since prior tenant (time 
(See Section III of this form) $ per eriod) 

(time 
C. Rent for the New Tenant: TOTAL $ per period) 


You have a right to examine any documents upon which | have based statements made in 
this notice. 


IF YOU WISH TO DISPUTE THE LEGALITY OF THE RENT BEING CHARGED, YOU MUST 
FILE A PETITION Wh H THE BOARD OF ADJUSTMENTS, COMMERCIAL RENT STABILI- 
ZATION OFFICE, 2180 MILVIA STREET, BERKELEY, WITHIN 120 DAYS OF THE DATE 


THIS NOTICE WAS SERVED_ON YOU. THIS PETITION MUST NOT CHALLENGE ANY RENT 


LEVEL MORE THAN FIVE (5) YEARS FROM ITS OPERATIVE DATE. 


(Signature) (Address, print) 


Deen eee UTE EEEEEES EERE 


(Name, print) Fe eT 


(1f you have any questions about the new law, call 644-6175) 
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BOARD OF ADJUSTMENTS 


CITY OF BERKELEY 


’ 
aaa EERE EEE EREEEEEERnneemenememenememenennneneneeeeeneeeeeeee ee 


Petitioner, 
REQUEST FOR ADMINISTRATIVE ORDER 
vs. 
TO RETURN TO BASE RENT/ 
SE a SE Ra gr eT oe Se LAST LAWFUL NOTICE OF RENT INCREASE 
Respondent. 


ee ee ee ee ee 


Because my landlord has not served me with: 


tl A. Notice of Prevailing Rent as provided for by the Elmwood Rent Stabilization 
and Eviction Protection Ordinance and Regulation 571. 


hah B. Notice to New Tenant as provided for by the Elmwood Rent Stabilization and 
Eviction Protection Ordinance and Regulation 572. 


It is my right (under Section 571(c) and (d) or Section 572(d) and (d)) to request an 
administrative order setting the rent for my unit at: 


$ per (time period) which is: 
(Note to Tenant: Check and complete applicable section below) 


el 1. The rent stated in the last lawful notice of rent increase or 
notice of prevailing rent on file with the Board in the amount of: 


$ per (time period), or 


tl 2. The base rent for the unit. 


A copy of the Notice of Return to Base Rent/Rent In Last Lawful Notice of Rent Increase 
is on file with the Board of Adjustments, Commercial Rent Stabilization Office, along 
with a declaration under penalty of perjury, that my landlord was served with the 
notice on: 

(date). 


1 understand that the landlord may establish a rent level for this unit that takes 
into account increased costs by serving me with proper notice on the forms provided 


by the City of Berkeley and filing a copy with the Board of Adjustments. 


Accordingly, | am requesting an order stating that the rent for the unit | am 
renting will be: 


$ beginning < 
(the next rent due date, and at least 30 days from the date this notice was served) 


which will remain in effect until the landlord gives me required notice. 


Date: (Signature) 


a 


(Name, print) 


(Address of Rental Unit) 
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| BOARD OF ADJUSTMENTS 


CITY OF BERKELEY 


ORDER OF RETURN TO BASE RENT/ 
Petitioner, 


RENT IN LAST LAWFUL NOTICE 


OF RENT INCREASE 


a 


’ 
anime 


Respondent. 


ee ee ee ee ee eee ae 


TO: Name of Landlord Re: (Address of Rental Unit) 


Address 


Please take notice that City records indicate that the tenant at the above address has 
not been served with a: 


[ae] A. Notice of Prevailing Rent as provided for by the Elmwood Stabilization and 
Eviction Protection Ordinance and Regulation 571. 


Notice to New Tenant as provided for by the Elmwood Rent Stabilization and 
Eviction Protection Ordinance and Regulation 572. 


_ 
—) 
wo 


Section provides that the Commercial Rent Stabilization Office may order the 
rent for the unit to return to : 


$ per (time period), which is: 


ie al ]. The rent stated in the last lawful notice of rent increase or notice 
of prevailing rent on file with the Board in the amount of: 


$ per (time period), or if no 
such notice is on file. 


(cae] 2. The base rent for the unit. 
This rent of $ per (time period) will go into effect on 


(date) which is at least 30 days from the date the tenant 
served you with a Notice of Return to Base Rent/Rent in Law Lawful Notice of Rent 
Increase. It will continue in effect until the next rent payment due at least two 
weeks after you have served the tenant with proper notice and filed a copy with 
this office. 


Date: 


COMMERCIAL RENT STABILIZATION COORDINATOR 
2180 Milvia Street 
Berkeley, California 94704 


644-6175 
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NOTICE OF RETURN TO BASE RENT, 


THE RENT IN LAST LAWFUL NOTICE TO: (Name of Landlord) 

OF RENT INCREASE 

peas by Regulations 571] (Address of Landlord) 
& lyy/7 


V———-:-: vor 


PLEASE TAKE NOTICE that since | have not been served with a: 


{ ] A. Notice of Prevailing Rent as provided for by the Elmwood Rent 
Stabilization and Eviction Protection Ordinance and Regulation 571. 


{[ ]  B. Notice to New Tenant as provided for by the Elmwood Rent Stabilization 
and Eviction Protection Ordinance and Regulation 572. 


it is my right (under Section 571(c) and (d) or Section 572(c) and (d) to set the rent 


for my unit at $ per (time period); which is: 
(Note to Tenant: Check and complete applicable section below.) 


{ ] 1. the rent stated in the last lawful notice of rent increase or notice 
of prevailing rent on file with the Board in the amount of: 


Ce ee. (time period); or, if no such 


notice is on file, 


{[ ] 2. the base rent for the unit. The base rent is required by the 
Ordinance to be computed by the following method. (Note to Tenant: 
Check applicable box and set out on a separate sheet of paper, the 
step by step calculations you made jin determining the amounts under 
the relevant sections of the ordinance. The sheet must be 


attached to this notice. Include relevant documentation.): 
[ ] a. Rent in effect on October 1, 1981 (Section 5(b)). 
{ ] b. Last rent under lease in effect on October 1, 1981 which 


called for varying rent levels. (Section 5(b)(i)). 

[ ] ¢c. Gross Sales method. (Section 5(b)(iii)). 

[oeelend: Rent had not been raised for years prior to June 8, 
1982 and therefore the base rent was increased by 5% for 
each year of no increase for a total increase of: 


BENS . (Section 5(b) (iii)) 


{ Je. Other: (Cite applicable section of the Ordinance) 


DUE DILIGENCE eA (name), hereby declare that 
in order to accurately determine the base rent level for my unit, | 
have made the efforts described on the attached sheet to secure needed 
information diligently and in good faith. 


| DECLARE UNDER PENALTY OF PERJURY THAT THE FOREGOING !S TRUE AND CORRECT, 
AND THAT THIS DECLARATION WAS EXECUTED AT: 


, CALIFORNIA ON (date). 
The reduced rent will go into effect on: ; (which is the 


date the next rent is due, and is at least 30 days from the date this notice is served) 
unless, prior to this date, you establish a rent level for this unit that takes into 


account your increased costs by serving me with proper notice on the forms provided by 


the City of Berkeley. 


(Address of 
Renta lUni tee = ere ree een 


(Signature) 


(Name, print) 
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Section 851 - Time to Petition 


° 


(a) A petition to determine the validity of a particular rent 
level shall be filed within 120 days of: 
1) the written notice of a rent increase, required 
by Section 573 if the petition seeks a determina- 
tion as to the validity of the increase; or 
ii) the written notice of the prevailing rent required 
by Section 571 if the petition seeks a determina- 
tion of the validity of the rent at the time the 
ordinance became effective; or 
iii) the written notice to a new tenant required by 
Section 572 if the petition seeks a determination 
as to the validity of the rent charged sich a tenant. 
‘| (b) The time within which an interested party or neighborhood 
organization may petition the Board on its own behalf 
shall be 120 days from when copies of notices required by 
Sections 571, 572 or 573 were filed with the Board. Such 
an interested party, neighborhood organization, or the 
City of Berkeley may petition the Board on behalf of a 
tenant, if such tenant has failed to petition the Board 
within the time prescribed. Any such petition shall be 
filed within 30 days of the expiration of the period for 
the tenant to petition. 
(c) Notwithstanding any other provision of this section, a 
petition to determine the validity of a particular rent 
eo level shall be filed within 5 years of the date such rent 


level became operative. 
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Section 652m ee Linge. Petitions 


(a) Any landlord, tenant, interested party or neighborhood organi- 
zation seeking a determination from the Board as to the 
validity of rent charged or proposed to be charaed shall 
complete a petition on forms provided by the Board to which 
shall be attached all supporting documents to be relied on ky 
the petitioner at the hearing. An original and 12 copies 
of the petition and attachments shall be filed with the Board 
along with stamped envelopes addressed to each adverse party along 
with the filing fee set by the Board. In the case of a landlord 
petition, the tenant of each affected unit shall be deemed the 
adverse party. In the case of a tenant petition, the landlord 
of the affected unit shall be deemed the adverse party. In 
tnelcasesot sa petition by an interested party or neighborhood 
organization, both the landlord and the tenant of the affected 
unit shally be deemed the adverse party =. Upon) receipe of 7a 


satisfactorily completed petition, the Board shall mail a copy 


of the petition to each adverse party by certified mail. 


(5) Within 30 days of the date of the mailing of such a notice each 
adverse party shall file a response to the petition to which 
shall be attached all supporting documents to be relied on at 
the hearing by the respondent (s). An original and 12 copies 
of the response(s) shall be filed with the Board of Adjust- 
ments along with stamped envelopes addressed to each adverse 


Davcy. 
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Section 852 - (Continued) 


The case shall be set for hearing within 30 days of the 
Board's receipt of a completed response and the parties 

Shall be mailed at least fifteen days' written notice of 

the hearing by the Board. by certified mail. 

Petitions for units in the same building may be consolidated 
for hearing. 

If no response is received, the case shall be set for hearing 
within 30 days of expiration of the time to respond prescribed 
by sub-section (b) and shall be decided on the evidence 


presented by the petitioner. 
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Section 853 - Subpoenas 


(a) 


The Board may by subpoena, issued by its staff under its name, 


require either party or other person to provide any books, records, 


papers or other evidence deemed relevant to the petition or that 


any witness appear and testify. Application for a subpoena for 


records may be made prior to the filing of a petition, but, in 


any event, must be supported by a declaration under penalty of 


perjury which states all of the following: 


(b) 


(1) a description of the documents sought; 

(2) the contents of the documents sought and the manner 

in which they are relevant to a pending or prospective 
petition before the Board; and 

(3) if a petition has not yet been filed, that the documents 
are necessary to the filing of the petition. 


Any person subject to a subpoena issued in accordance with 


subsection (a) may apply for a protective order from the Board if 


the applicant can establish that: 


(1) the information sought is not relevant to any 
pending or proposed proceeding before the Board; or 

(2) the information sought is immune from disclosure 
pursuant toa provision, of jaw; or 

(3) the interests of the applicant in keeping the 
information confidential outweigh the interests 

of the public in disclosure of the information, and 
thus, that a document or portion thereof should only 

be subject to examination by the parties to a proceeding 
before the Board and the Board itself and shall not 


be disclosed to any other member of the public. 
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(c) Any application for a protective order shall be in writing 

and shall state the basis pursuant to subsection (b), on which 

the protective order is sought; shall specify the terms which the 
applicant asks to be contained in such order and shall be accompanied 
by a declaration under penalty of perjury that the person who applied 
for the subpoena under challenge was served with the application for 

a protective order. 

(d) Within ten: (10) days of the time such application for a protective 
order has been served in accordance with subsection (b), the party 
applying for the subpoena shall file with the Board and serve on the 
applicant for the protective order a copy of any such response. 

(e) Within ten (10) days of the date such response is filed, or if 

no response is filed, within ten days of the date the response was due, 
the matter will be set for a hearing before the Board. 

(f£) In ruling on the request for the protective order the Board shall 
have the right to examine the information for which the protective 
order was sought, if necessary, provided, however, that with respect 
to an application for a protective order under subsection (b)(3)5 athe 
person who applied for the subpoena shall also be permited to examine 
the information relating to which the protective order is sought. 

The decision of the Board shall be in writing and shall be mailed to 
the parties within ten days of the hearing. 

(g) The time limits to file a petition or to respond shall be tolled 


during the period that an application for a protective order is pending. 
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Section 857 - Conduct of Hearing 


S 


(a) The party with the burden of proof on the majority of the 
issues to be determined shall be required to present his or 
her case first irrespective of fe ase such party was the 
petitioner. | \ 

(b) Each party shall have the right to present testimony and 

| to confront and cross-examine adverse witnesses. 

(c) No new documentary evidence shall be presented at the time 

of the hearing except upon a showing of good cause, and 


upon the granting of a continuance to the adverse party 


for a reasonable time if requested by such party. 
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Section 858 - Decision Dy the Board 


_ 


(a) 


(b) 


ce) 


(d) 


The decision of the Board shall be by a majority of 
the Board, shall be in writing and shall be rendered 
within 45 days of the date of the hearing and shall 

be mailed to the parties. 

If the Board finds a rent level to be in excess of the 
limits imposed by the Ordinance, it shall adjust the 
rent downwards effective 30 days from the date of the 
Mailing of the notice. Such adjustment shall provide 
for and schedule reimbursement to the tenant for any 
Overpayments in rent. 

The decision of the Board shall be final and binding 
on the thirtieth day after the date it is mailed but 
may be reviewed by a court of competent jurisdiction 
pursuant to Code of Civil Procedure Section 1094.5. 
The prevailing party shall be awarded as costs reason- 
able legal accounting or filing fees incurred in connec- 
tion with the proceeding before the Board provided, 
however, that the Board may in its decision stipulate 


the manner in which such costs awarded may be recovered. 


For purposes of determining an award of attorney's fees, 
the determination of who is a prevailing party shall be 


made in accordance with Section 11E of the Ordinance. 
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Section 1351 - Existing Leases 


a) 


Except as provided in sub-section b) below, a rental unit 
with a lease for a fixed term, executed on or before 
October 1, 1981 shall have its rent governed by the terms 
of the lease until it expires. If, under the terms of such 
lease or of the ordinance, a party is given a right to renew 
the lease, and the right is exercised, the rental unit 
shall have its rent governed by the terms of such renewal 
lease until it expires. 
Leases executed between October 2, 1980 and October 1, 1981 
shall be subject to the following limitations: 
(1) the difference between the rent charged prior 
to the execution of the’ lease (hereafter "prior 
rent") and rent in effect under the terms of 
such lease on June 8, 1982 (hereafter ("present 
rent") shall not exceed the increase in the 
Consumer Price Index for the period beginning 
the first date that the prior rent became 
operative, to the first date that the present 
rent became operative. 

(ii) any excess rent paid over the ceilings established 
by sub-section b) (i) since June 8, 1982 shall be 
re-funded to the tenant; and 

(iii) any future increases in rent will be subject to 
the lease as provided in sub-section a) provided 
however than any increase in rent authorized by 
the lease over a specific period shall not exceed 


the increase in the Consumer Price Index for the 
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Section 1351 = Existing Leases (Continued) 


corresponding period and the tenant shall be 
given 30 days prior written notice of each 
increase authorized by the lease on a form 
provided by the Board. 

c) In calculating increases in the Consumer Price Index the 


index with the closest publication date shall be used. 
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Legal Department 
City of Berkeley 
2180 Milvia Street 
Berkeley, CA 94704 


Attention: Natalie E. West, City Attorney 


Re: Proposed Regulations Implementing 
The Elmwood Commercial Rent Stabilization 
and Eviction Protection Ordinance 


Ladies and Gentlemen: 


I represent the owners of 2900 College Avenue in 
Berkeley with respect to the implementation of Measure I. 


At the Board of Adjustments hearing on September 29, 
1982, the City Attorney requested that we suggest specific 
language to cure those proposed regulations which we find 
troublesome. Pursuant to her request, we have redrafted and 
attached to this letter four proposed regulations. These 
redrafted regulations by no means exhaust all of the comments 
my clients have made in their letters to you of August 23, 
1982 and September 29, 1982, and at the Board of Adjustments 
meeting. We have chosen to redraft these particular regulations 
simply to suggest to you in more concrete terms how the 
Board might adopt a more workable ordinance. 


As you will see from the attached proposed regulations, 
we offer the following changes: 


ER To Section 853, we have more clearly defined 
the grounds and procedures for obtaining an 
order modifying or quashing a subpoena -- 
what was earlier termed simply a "protective 


Legal Department 
City of Berkeley 
October sil, 9.82 


Page --2= 


order." Because the concept of a "protective 
order" is taken from civil procedure, we have 
revised this section in part by tracking the 
language from applicable provisions of the 
California Code of Civil Procedure. In 
addition, to ensure that subpoenaed documents 


will be used properly, we have drafted additional 


language to require that where an application 
for a subpoena is made prior to the 1eukila Sakon hehe 
a petition, the applicant declare that 

he or she actually intends in good faith to 
file a petition promptly. 


2 To Section 856, we have more clearly defined 
what evidence will be admissible at the 
hearing, and have looked for guidance to the 
California Evidence Code definitions of 
"hearsay" and "relevance"; 


che To Section 857, we have added the right to 
be represented by counsel at the hearing; and 


4. To Section 858, we have added the requirement 
that the Board adopt written findings of fact 
and conclusions of law as part of its decision 
in each case. 


By this letter, on behalf of my clients, I would 
also like to register their objection to a proposal, raised 


for the first time at the September 29, 1982 Board of Adjustments 


meeting, to place an absolute ceiling on the "allowable 
adjustment" a landlord could make to the "base rent." 
(Although we presume that the Board will give us notice and 
an opportunity to comment fully should this proposal be the 
subject of regulation, we make our views known now in the 
interests of efficiency and a workable ordinance. ) 


We object to the imposition of an absolute ceiling 
on allowable adjustments on several grounds. First, this 
Proposed change is simply unnecessary to fulfill the express 
purpose of the Ordinance which is, of course, "to protect 
tenants from rent increases which are not justified by 
landlord's cost increases." That purpose is effectively 
accomplished by the distinction now drawn in the Ordinance 
between "base rent" and "allowable adjustment." "Base 
rent", in fact, is the “absolute ceiling set by the Ordinance 
to ensure that its goals are fulfilled, and to which an 
"allowable adjustment" can be made Only where an increase in 
certain specific costs can be shown to justify a rent increase 
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Legal Department 
City of Berkeley 
October 11, 1982 


Page -3- 


on a case by case basis. This distinction between "base 

rent" and an "allowable adjustment" is at the core of the 
Ordinance and the proposed regulations; we do not believe 
that substantial changes to these concepts are necessary. 


Moreover, even if change were warranted, the Board 
itself has no authority to make such a sweeping change to 
the Ordinance as it was passed by the citizens of Berkeley. 
Although the Board has authority to adopt regulations which 
"interpret various provisions of this ordinance" (Section 
9(g)), it can hardly be said that a major substantive change 
to the Ordinance -- such as a ceiling on allowable adjustments -- 
is merely an "interpretation." 


Furthermore, in some cases a ceiling on allowable 
adjustments would actually conflict with other provisions of 
the Ordinance and the proposed regulations. We cite but two 
apparent examples: 


(1) Where the tenants themselves have expressly 
approved the capital improvements or other expenditures 
contributing to the allowable adjustment (Section 531(c) (2)); 


(ii) Where the allowable adjustments are dictated. 
by improvements requested or imposed by governmental authorities 
(Sections ol (Gicem 


Finally, and by no means least important, we fear 
that a cap on allowable adjustments will discourage, or 
perhaps make impossible, the renovation and even the continued 
maintenance of buildings. Lenders will be reluctant to 
finance improvements to buildings where a cap on allowable 
adjustments forbids a corresponding increase in the rent 
stream. 


In any event, if such a cap were to be adopted, it 
should not include items to which the tenants have consented 
or which the tenants have requested and it should be cumulative, 
i.e., it should permit the landlord to adjust in the subsequent 
year for items for which the expenses exceeded the cap in 
any given year. 


We hope that these comments and our attached 
proposed regulations will be of assistance to you. As 
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always, we will be happy to discuss our comments with you at 
the Board's meeting tonight. 


VeEryetruly yours, 


Suisse 


SJP:jn 
attachment 


Attachment to Letter 
from Susan J. Passovoy 


dated October ll, 


1982 


Proposed Regulations 


(new language underlined) 


(language deleted is in brackets) 


Section 853 - Subpoenas 


(a) 


The Board may by subpoena, issued by its 
staff under its name, require that a 
[either] party or other person produce 
[to provide] books, records, papers or 
other evidence relevant to the petition 
(collectively, "documents"), or that any 
witness appear and testify. Application 
for a subpoena for documents [for records] 
may be made prior to the filing of a 
petition, but, in any event, must be 
Supported by a declaration under penalty 
of perjury which states all of the 
following: 
(1) a description of the documents 
sought; 
(2) the contents of the documents 
sought and the manner in which they 
are relevant to a pending or prospective 
petition before the Board; and 
(3), i£.a petition has not yet been 
filed, that the person applying for 
the subpoena intends in good faith to 
file a petition promptly, and that 
the documents sought are necessary 


tothe faling of that [the] petition. 
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Attachment to Letter 
from Susan J. Passovoy 
dated October 11,1982 


(b) Any party or person subject to a subpoena 
issued in accordance with subsection (a) 
("the subpoenaed party"), may apply to 
the Board for an order quashing the subpoena 
entirely, modifying it, or directing com- 
pliance with it upon such terms or conditions 
as the Board may declare, if the subpoenaed 
party can establish any one of the following: 
[for a protective order from the Board 
if the applicant can establish that:] 

(1) that the information sought by 
Subpoena is not relevant to any 
pending or prospective [proposed] 
proceeding before the Board; On 

(2) that the information sought by 
Subpoena is privileged or immune 
from disclosure pursuant to a 
provision of law; or 

(3) that the interests of the 
Subpoenaed party [applicant] in the 
confidentiality of the information 
sought by subpoena [in keeping the 
information confidential] outweighs 
the interests of the public in 
disclosure of the information, and 
thus, that a document or portion 
thereof should only be subject to 
examination by the parties to a 
proceeding before the Board and the 
Board itself and shall not be 
disclosed to any other member of 
the public or any other governmental 
agency; or 

(4) that compliance with the subpoena 
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Attachment to Letter 


from Susan J. Passovoy 


82 


dated Ocotber- i177 19 


Cc) 


(e) 


Cr) 


(g) 


demands on the subpoenaed party or 
witness, including unreasonable 


violations of a witness' right of privacy. 


Any application for an [a protective] 

order under this section shall be in 
writing and shall state the basis, pursuant 
to subsection (b), on which the protective 
order is sought; shall specify the terms 
which the subpoenaed party [applicants] 
asks to be contained in such order; and 
shall be accompanied by a declaration 

under penalty of perjury that the subpoenaed 
party served a copy of its application for 
such order, [person who applied for the 
subpoena under challenge was served] either 
personally or by certified mail, on the 


party applying for the subpoena. 
same. 
same. 


In ruling on the request for the protective 
order the Board shall have the right to 
examine the information sought, if 
necessary. [provided, however, that 
Withsrespect, to an application for a pro= 
tective order under subsection (b) (3) the 
person who applied for the subpoena shall 
also be permitted to examine the information 
relating to which the protective order 

is sought.] The decision of the Board 
shall be in writing and shall be mailed to 


the parties within ten days of the hearing. 


same. 
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Attachment to Letter 


from Susan J. Passovoy 
October 11, 1982 


Section 856 - 


Evidence 


(a) 


(b) 


The Board need not conduct the hearing 
according to the California Evidence Code. 
Any relevant evidence may be considered 

at the hearing if it has any tendency in 
reason to prove or disprove any disputed 
fact and if it is evidence on which 
responsible business people are accustomed 


to rely in the conduct of their business. 


Notwithstanding the provisions of subsection 
a), the decision of the Board as to a 
material issue of fact may not be based 


solely on inadmissible "hearsay", as that 


term is used in the California Evidence Code. 
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Attachment to Letter 
from Susan J. Passovoy 
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Section 857 = Conduct of Hearing 


(d) Each party shall have the right to be 


represented by counsel. 
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Attachment to Letter 
from Susan J. Passovoy 
October ALT, 1982 


Section 858 - Decision by the Board 


(a) The decision of the Board shall be in 
writing and shall be rendered within 45 
days of the date of the hearing and 
Shall be mailed to the parties. one 
decision shall include a written statement 
of findings of fact and conclusions of 
law which shall be adopted by the Board 


in each instance. 
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City of Berkeley 


LEGAL DEPARTMENT 
2180 MILVIA STREET 
BERKELEY, CALIFORNIA 94704 (415) 644-6380 


December 28, 1982 


Ww 


HES 3G 1982 


; ON 
Richard T. White : ZONING DiviSI 
Fitzgerald, Abbott & Beardsley 
Attorneys at Law 


1330 Broadway, 17th Floor 
Oakland, California 94612 


Dear Mr. White: 


I have reviewed your letter dated December 16, 1982 to the Board of Adjust- 
ments and am writing to advise you that you appear to have misunderstood 
comments made by me at a public hearing on December 9, 1982. 


© On page 3 of your letter to the Board, you state both Professor St. John 
and I "recognized that establishing authorized levels of rents for the base 
year by using any inflexible formula which applied a fixed percentage to a 
set number of years ... would result in a devasting and irreversible deprivation 
of property rights." Although I cannot speak for Professor St. John, I stress 
that I neither stated nor believe that the 5% per year hardship adjustment 
proposed by the consultants would result in any deprivation of property riehea. 


Any comments I made on the subject of the proposed adjustment formula were 
designed to clarify the basis of your claim that a 5% per year adjustment factor 
was unfair and to determine whether your concerns could be addressed in a manner 
which would not require all Elmwood rents to be adjusted up to the top of the 
rental market in 1981, since such a wholesale upward adjustment would defeat 

the very purpose of the Elmwood rent stabilization ordinance. 


At the public hearing I also explained that although the Board must ensure that 

the ordinance does not operate in a constitutionally impermissible manner, it 

is not required to ensure that all landlords obtain a fair market rent since 

a rent stabilization ordinance is designed to regulate the market. The con- 

stitutional mandate is simply that landlords be assured a fair and reasonable 

return on their investment. Although some long term owners may have rents 

which are substantially below the rents set in leases negotiated in 1981, 

their costs are also substantially below those of owners who acquired their 

property in 1981. Thus, the "return" to these owners is greater than that to 
e newer owners and can not be said to be unconstitutionally confiscatory. 
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Richard T. White 
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In short, in developing a fair return formula the Board must carefully and 
intelligently weigh competing considerations and must bear in mind the 
policies embodied in the provisions of the ordinance itself. Although, as 

I have explained, I do not believe that the consultants proposed adjustment 
formula is constitutionally defective. I welcome your comments on this 
proposal since a presentation of the spectrum of views on this complex 
subject enables the Board to make its decisions in an informed and deliberate 
manner. 


Thank you for taking the time to share your concerns with us. 


ery truly yours, 


LA SCOTT 
Attorney at Law 


MS:dp 


cc: ~\ Board of Adjustments 
Durelle Ali, Commercial Rent 
Control Coordinator 
Dennis Keating 
Kenneth Baar 
Eve Bach, Assistant to the City Manager 
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